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UNITED STATES OF AMERICA 

VB. 

JOHN FRANZESE, also knovnn as "Sonny" 
WILLIAM DAVID CRABBE, also known as "Reil" 
JOHN MATERA, also known as "Johnny Irish" 
NICHOLAS POTURE and JOSEPH M. FLORIO. also 
known as "Vlhltcy". 


VSIS or ACTION: 


DAVID C.TRACER 
U.S. Am. 


' LYON A ERL^W 

ESQS._ 

123-60 «3rd Ave., 

Kfw Cardens, N.Y.,11A15_ 
Tel: 263-3235 


(Related Case 66-CR-161)_ 


t>Y TRIAL CLAIMLO 


ACCUtINT nit.ll’.RO 


ll-6-7C» NOTICE OF 
MOTION 


.'i • ^ • V ' i. ’ 






R-2 


i 'it 
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U.S.A. vs. JOHN FRANZESE, ETC., & OHS. 


I II PMU< » t Il'NOft 


AMOU**>T 

«IL(> I** 
I MOli’MCNT 
NkTt.HN*« 


Xlib-lU InOTICE of motion Fll.F.D for an orHer pursuant tojltle 26, 

lu.S.C. Sec. 2255, setting aside the judgment of conviction- 

I rendered April 17, 1967, convicting the d^i^dant | - 

- I Franzese of certain violations, etc. (returnable Nov. 15.1976,} 

— 2 I 

11 . 6-76 I Memorandum of Law iiled. - -— 

U- 15 - 74 'MISliLtR. Cll. J. Case called. Motion argued and adinumeu - 

WITHOUT D/Ti:: . --3—^ ~ 

12-13-7A| Coveriinient' s Memorandum of Law filed._____ 

iF-l3^4'~NoLlce of notion tiled for an order pursuant_to_28 U.S.C. Sec, 4 — 

12255 1. Sell ini- aside the Judgment of convictI ot jrender^d-1-,- 

licreln on A pril 17. 1967. convicting the_defendant NLchftJas. I • 


_- - -- - —- ^ 

1.17- 73 ■ "F ' A'. i ’M'i* viih Suppoctinji allidavits on lieliall ol- 

^ .It o 'SO! .A' 1 KA -Zhel, I • 

l^-7’5 Copy of l.i'.t ..f -..-.nr. I. Paltison, Assistant U.S.Atty,j_ Depitj 

,thief, let. ..r trl. Seel i or lileit, daletl Jan. 29^ ]?75._CCC^|.- 

lailtll ' Jjse i 1 • 




l-31>75‘copy of liM- r u' M.I'I,..:, Ch. -I., li'ir-l datrd .Ian.3n^l975__' 

iatldres?!e.' It ;.;,.AtI.., I•■et..r.^l - 

3:6175“ ,Affldavit of MTCHAK.L J, CILLF.N, Esq., formerly_an^88_Ut_ant _, 

y.S. Atly., K.D.N.y., filed. _: 


_7 

8 


.1 


3-6-75 'Affidavit ol DANNY O. COULSON. Special Agent oX the Fe^ral - 1 _?—| — 

Bureau of Investigat it-n filed. _ -1--,- 

3-6-75 ’ Affidavit of Tiioiras K. Paltison, Assistant U.S_. Atty., E.J>,jI.Y.I,_^ |_ 

" filed. -j-- -l'- 

3-12-75 by MISHLF.R, Cll. I. MliMMlANDUM of Decision and Order flled,_ j — 

I H>e motion to vacate the judgment of conviction pursuant to 28 
I U.S.C. Si-c. 2255 Is in all respects DENIED and It -t,.-<0 ORDERED. 

___ (See Metno. ,*• tc.) —--- 

3-16-75'BY THE Cl.F.KF : JUDC'IF.NT FILED. ORDERED and ADJUDGED that _the 12 

dclendant petitioners take nothing and the Mtlon to vacatc_the 

judgment is DLNIF.U. _ . . -- , 

3-18-75 NUTIO; 01 Al'l’EAl. FIl.F.D (from order of March 12, 1975}. Proof-1--- 

_ of s.-rvice upon rlie U.S. Atty., made.--- -- -I- - j* — 

3-16-75 * Copy of Nutlet- of Appeal was on tins day i c ai l ed to Clerk, U-S-j-- 

Furr-i <■* ijT^u-el her with inst r\ic I ions re record on appeal werrt 
on this d.iv handed personally to a representative of LYON & ERLBAUH,ESCf£>. 


12 . 


1-8-75 
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74-C-1575 UNITED STATES OF AMIIRICA vi. .JOHN FRANZF.SK , etc, 

CIVIL DCX'KTT 


3-20-75 ^NOTICE OF APPEAL FILED. (N1 CItOLA;-. C. !'Oli:RE) 
3-20-75 Copy of Notice of Appenl was on this dav n-jiU" 


■ •M't.U IN 
KA.* MfNT 

I rTt.f»«(9 


3-20-75 


4-2A-75 


A-24-75 


4-24-75 


5-8-75 


5 19-75 


Copy of Notice of Appenl was on this dav n-jlled to 
jU.S. Atty., E.D.N.Y. 

Copy of NJtlce of Appeal was on tl lay rniltd l< 

Clerk, U.S.C.A. ' 

BY MISHLER, Cll. J. ORDr.R FILED al'ov.’i.n, iMoce.;<.''i> :o hn 
^prosecuted wl*-houL prepay."ent of fees or costs or s *curi ty, 
^Letter of MISHLER, CH. J., date<t April 21 .1'17 , to Uj 

lllcholas Potere, topctlnr with i INAi.CTAL AFKlDAVIi' (ittac’.ei.j 
Letter of Nicholas Potere (lied addrtsson l c M15Hi.l.K, Cil.J. 
're linoncial stateiTcnt, etc. 

!a 11 docinrents topetl -'i \ il' a (eriL‘i i o!* i-ikei ^ 

[Entries were or. this .lay .o .., • .L.'.. . 1 •.< 

[Copy of Index filed ..vlt.. acknowlrde ..ei.i endorsed L'.ereoii 
^ re documents received by Clerk, I .! .f .j>. 
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UNITED STATES OF AMERICA, 

- .vpinst - 

I 

juju: E’IANZESE, also krvjwn a:; "Sonny"^ 

WH.I.IAM DAVID CRAI^E, also an "RcrV^, 

.JOlLi MA'ri.[<A, «»lso known as "Juhnny Irish", 
Nlllk)LA5; IGTOia; airl JOSEI’II M. FIDRIO, also 
kmum as "Whitt^y"/, 

$ 

Dcfenrlonts. 


NOTICE CF MO TI.'^Ii 

66 Cr 161 
[Jfll 


S I i< : 

PLEASE TAKE rJfJTICF., that upon the annexed affidavit of Eleanor Cordero, duly 
;,>/»irn to on the 19tli day of October, 1974, and the affidavit of Herbert A. I^on, duly 
swr.m to on the 23rd day of October, 1974, a notion will te made before this Court, 
a«. 22S Qidirem Plaza East, Brook!'/n. New York, on tlie IStli day of Itovember, 

1974, or as .'xx>n thor<Mftcr as counsel nay bo heard, toi an order pursuant to Title 28 
of tJio UiuUd States Code, Section 2255, setting aside the judgment of conviction 
rendcjod A[>ri] 17, 1967, convicting the defendant, JOHN "Sonny" FRANZESE, of violations 
of Title 18 U.S.C. 2113(d) ard 2, and Title 18 U.S.C. 2113(c) and 2, and Title 18 U.S.C. 
371 anil 2; and for a further order dismissing the irdictment herein, or in the alterna¬ 
tive gi-anairj a now trial, on the grounds thit the testimony of the main nover-rr.cnt 
witjK!r.»'s war. false and perjurious and of sucli material nature as to be the main losis 
of such verdict, and that such perjured tc?stiTiiony was or may have been procured, induced 
or «xnHolhjd by pnmises of leniency by Government attorneys or their agents. 


lotcd: fvw Goldens, New York 
CX-;Lober 23, 1974 


I 

•I'D; H)N. DAVID 0. TRACER 
UNT'nD STAIIS ATTORNEY 
lA-rrERN DLSTRICT OF NEW YORK 


Yours, etc., 

LYON & ITUilAI'M 
Office K P.O. Address 
121-60 83rd Avenue 
Kew Garriomi, New York 11415 
(212) /'63-3235 








iTNiiT]-) jTA'n-^; Disnacr o3'kt 
lAvnnvj DiffnacT of nlw york 


R-s- 
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UNi ni) STATFS OF AMERICA, 

- .Kiainst - 

• 

JoHi'i 1'FA‘NlZir.F., alno ki>rwn .t'. "Fonny”, 
WliJ.iAl USVID CRAbUE, also kjKX.Ti as "i*--.!", 
.UH!."' fJ/mi'A, also kncAvn as “Joanny Irish", 
NlCiiitlA:; ItmirtE apd JOjKPH M. FIDRUj, r,]r/5 
kitfAn .IS "VJiit-ay", 


66 Cr 161 
[JM] 


IX?i ints. 


■X 


;iTA'i* (A' NiW Y(V<K ) 

) SC. : 

hdRCi' 01’ OI.'IIUS ) 

HMUMlvT A. LYHM, boin'j firsk duly s-vom, deposes and says: 

1 ain attome"/ duly acinittod to practice before the Cburts of the State of 

f> V Yoi K. 


I liavt; rc.Td the anne>:c<l Affidavit of Eleanor Cordero. 

1 .an familiar with the tastini>ny of John Cordero, the husband of Eleanor 
(Ord-'ro, a nvdn prosecution witness in the trial of JOHN ’"Sonny" FRANZESE under indict- 
60 Cr 1*,!, charuinq the deferHlant, JOHN ".Sfinny" FRANZESE with violations of Title 
IR i>f ihe iJnitixi States Coil<-, £Vx.*tions 2113(a), 2113(c), 2113(d), 2 and 371. 

‘ilit:? affidiivit of iJcianor C:irdcro conflicts with the testimony of John Ojrdero 
III r-.i ver.d miterial instances. A minbi?r of such insbinces are set forth in the follcw- 
lU'l |Nira>'iar>hs: 

1. (Jn pages 1781 to 1787 of th<’ trial transcript, John Cordero tertified 
t il. 1 1 I iTvetinq took place at the Apacsduct Motor Inn on a date sonewhere between July 19 


. . • . f,! • ' . 


' 'Ith^ ' '■ 


r- 
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..!>l July 22, 196S. IT-.^onh .it Uiit'-eetin<}, according Mr. Cordero's vesti- 

M..‘ trial, wen; hinu 3 o!f, ideha-d Varkh, Jdioes Smith, and the defendewt, JOHN 

nny" I’RANZISF.. Several otlior ^rties vrero nl.so present at that meetinc who v.oro 

r..Brr»l -fr-riof.-ndants in the trial in which John Cordero testified. Mrs. Cordero's 

.iffi'l.ivit iiKlicales that, such a nec'ting v.-as imiossible. 1110 aforesaid affidavit 

MKli.a.t.-, that on the datr.'S in question, July 10 to July 22, James anitJi ond 

loeli.trd I’.irks <ird ^ohn Cordero were not in New York City, fiiescifically, Mrs. COr- 
« 

d-r.)';, jff -livit suites that Richard Parks and James .Smith wore in Puerto Rico fror 
July 1'., I'h.'., onward luitil at least July 19, 1965, and sane time afterward, and 
tti.ti U'torc tliey returned Jol\n Oordoro and Eleanor Cordero, the affiant, had departed! 
lr<«i r^.v; York City and tjonc to Baltimore, Maryland, whore, she and John Cordero re¬ 
in iixd for ffxir or five riays, thus rendering such a ,neetinc} in^iossiblo (a copy of 
.'miili’i; pir.teard is attached as Exhibit #1). 


2. pages 1002 and 1303 of the trial transcript of the testimony of 
j.,-..:i Cordeto, he tostifi-xl that he -ind Mick Poturc did the casing for the robbery 
ot (he bulk in Kl^ Gardens. Mrs. Oordcro's affidavit states that no one partici- 
p.i.H in tli.it rohb-ry but herself, John Cordero, Richard Parks and James Snith. By 
piri icipiticn, she indicjates the casing, the set-up, the actual robbery, getnway and 
spilt. 

3. On pige 1806 of the trial transcript of the testimony of John Cordero, 
In- tostifi'd <in to casin'] the bank in Oceanside with Nick Foture and James Shiith. 
Mrs. CirflTo’s affifiivit indic-ites that she and John Cordero and Richard Parks and 

finitli, and no other fxrsons participated in the robbery of the Oceanside bank. 


1 


- 2 - 
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4. On pages J809, et seq., and again at [wges 2064, et seq., of the 
tijal tost.uiony of John Q:rdero, he testified that the driver of the Ke \'7 Oarrlons 
i-ohlxry was Ann ^yssineo, also bxxm as Annie the Singer. Mrs. Cordero's affidavit 
indif'.it«i that such a statenent was false. She, not Ann Massinoo, was the driver 
of tlY' getaway v'ehicle from the Kew Cardens robbery. Her affidavit indicates the 
r(Visr,ns tJvit tlie name Ann Massineowas used was to divert suspicion from Eleanor 
Cordeni, who had ^;n arrestr?d and charged with that robbery. 

5. In addition, on page 1811 of the trial testimony of John Cordero, he 
Ustifiod that Richard Parks' personal car was used as the switch car in the rxDb- 
iH-ry/. Mrs, Cordero's affidavit sliows that the car owned by Eleanor Cordero was 
used for the switch car and not the car owned by Richard Parks. 

6. On page 1813 of the trial testimony of John Cordero, he testified as 
to a c^dit that took place after the Oc?anside robbery. John Cordero's testimony 
hKiicated th.t Ann Missineo took part in the split discussion with Nick IVoture, 

Wlijtty Eloiuo and Ibny Polisi present. Eleanor Cordero's affidavit indicates that 
tKiru; of these {parties took part In the split. Eleanor O^rdero's affidavit further 
states th..t none of these parties i^articipatod in the actual robK-ry, the split, or 
tJie iJlanning, or any other as[>oct of the robbery, ihe argianent described bi' John 
Q^rdorr-v in his testimony regarding the Oceanside split, really involved Edeanor 
Oordero. Tlje aojumont, according to the affidavit of El^or Cordero, was over the 
jMrticipition of Eleanor in the split as the driver because of her personal relation¬ 
ship witli Jo»'.n Oordero, was another participant in the robbery, in addition. 


- 3 - 
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witJi n?<Kiid to the afores^nid sijlit, John (Jordcro indio:<ted in his trial tpstirrany 
Uiat JOIW '’Sf)nny" rfW.’ZIiSr; a chare of the split. Fle'anor Cordero's nffi- 

(l.vit iiuiif ites tliat no one ontr.: lo of the actual participants in the robber/ ra- 
i.'fiv"! .tnv chire of tlio split of any rohbc-r/- 

7. ()n i-vKjo 1864 of tile' trial testimony of Joiv Om1c?rc., he testified 
lJi.it tlu' (ir iver of the qetaway .and switch cars in that roblx-'ty’ was Ann Mnssir(>o, 

.iiM Ui.it lliclurd I^cirks' car was lUiod as the s'/^itch car. Fleanor Ctirdero's affidavit 
iiidic.ites thit she, and not Ann I'.issinoo, was tlie driver of the fietawnv car and the 
cwilcl car in tJie robber/ of (he oce.ancidc bank on Tiugust 13, 1966, and that t.or 
ixntktii d car was used as tJic switch our in th.at robbery' and i.et the personal car of 
Uu h.ird I’arkri. 

8. On panes 1872, rt sec?., of the trial tectimany of John Cordero, .’'r. 

Oirdeio testifies Unt the car uscxl in the Oceanside rob‘v?ry was allegedly Stolen 
frai' outside, in tiio inmorJiate vicinity of the Kew Motor Inn. He furtlier testified 
.IS tti .1 (liscussion roiardinc? the theft of tJiat. autotnobile with a number of the other 
.iJleuvl a>ns?)iratDrs. AcfTirdirv? to tlie affidavit of Fleanor Cbrdero, that car was 
in ctoleji from the pirking lot of the T.avem on Uie Green in Central Park and 

ml Jpdn in fr>nt of tlie Kev/ iV/tor Inn. 

9. On Images 1384, cl. scq., of tlie trial testimony of Jolm Cordero, Mr. 

0*1 del') tc'Stificxl tlvit tJae travelers cheques tliat '/Jere tlva pmceods of the robbery 
ol Uv ■ Ore.inside bank on August 13, 1965, were dropped off at a bar in Yonkers, at 
U»> (iir.H.tion of JOHN "Sonny" FRANZFSE so that tdioy could bo disposed of by a fence. 

- 4 - 
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LbMHor Cord(.ro's affidavit indicates tliat the sole pun^se of leaving the travelers 
in the bar in the Cross Cbunty Shopping Center was to divert suspicion frar. 
lilccuior oTKl John Cordero, James Shith and Richard Parks. Tlie manner in which tliis 
w.i;; to )>.' done was to leave then far from long Island and Kcv Gardens, and the Aque¬ 
duct , wlieii- cvotybody hung out. 

Wliile tlioro are nviny other material discrepancies and contradictions 
en the tt i.il ^testinrmy of John Cordero and the anrvr-.ed nffidrwit of lileanor 
Ourderti, thesis are sonr^ of tlio more glarinrj. Each of the alr^vc in a material dis- 
crep.!K.ry and each of than relates to the basis of the conviction of JOHN "Sonny" 
idtAiiZiig:. 

Hie tiiJStiJTony of John Cordero, a main prosecution witness, is in direct 
' 1)11 tjM'Jietion with the annexed affidavit of Eleanor Oordcre. These conflicts and 

•.'ont.i .1 dictions bring into direct question \ihothor John Oerdcro and other prosecution 

* 

v,i I [X't iurod themselves to roct'ive farorable treatment on their oiiri r''nt''ncos 

li'ni tk' (lownanent on U»sc bank roli^eries th.it they hid already pleaded c|uilty to, 
iii.l wlK'tJier such testiirony was procured wittingly by tlic premises of favorat'lc- tr«iat- 
inent made by Cjoverrment attorneys or their agents. 

In addition, it would appear that the Covemment attorneys and/or their 
U'l.-nt.'i kiK-w, or slKiuld have knonvn, that John Cordero had lied in sane significant 
iMskinfxis during his testimony on the trial of the "United States v. John "Sonny 
lYan/ese", specifically with regard to the involvement of Eleanor Cordero as the 
driv.T of the car in the Krw Gardens robbery. The infonnant further identified the 
lutorobil); owned by llrs. Cordero as liaving been user! in the robbery. John cy)rdero 
iJ id! on LIk' trial that the driver was Ann Ilissinoe end not Eleanor Cbnlero, 
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.111.1 Ukit tin; autcrobilo xisnd in tho robbery of the Kcs-/ Gardens bank was not the 
Qinloro's nubriiubile, nor was the auto used in the Oceanside bonk robbery. Hovvfovor, 
deft.-nse counsel called KBl aqcnt Murphy to the stand dorinq the trial, in a hearinq 
'X)udiv.-tcd outside ol the presence of the jury. This was done lecause of an FRI report 
Lliat war, providixl to defease counsel as part of the "3500 nvaterial" tliat indicated 
tliat tlK; aqent had lx.'cn told bi’ a reliable informant that Eleanor Cordero had driven 
tlx; qt biway c.tr. lliC' name of the infornvant was never given bo the defense, although 
rfxiiK Slrxl. Hius, tlio government had information that shonved that John Gbrdero was 
lyirvi wlien hi’ staUxl tliat Ann Massineo was the driver of the getaway car and that he 
-war. merely rovi'rinf] up for his wife. It is interesting to note, upon inforration and 
Ix'lii'f, that Ann Massineo v/as indicted but her case was severed and she was never 
[.rosecutod. 

'Ihcrf has been no prior apiilication for this relief, and the reason that 
tlijr, application is broufiht at this time, is that Eleanor Cbrdoro did not cone forward 
until Octolxvi 19, 1974, the date of her affidavit, and was previously unavailable to, 
anti Ivir.tilc' to, .lOlIN "Sr>nny" FRAMZESE, and furthc?r, was a potential government witness 
■ ukJ, ac.ordunj to lior al fidavit, met an important government witiness, her husbind, 

John Cordero, on several occasions, in the office of the Assistant United States Attorney. 
.Jolui C’onlero was at that time confined. Such meetings could have only taken iilare with 
the oxv-’urronc(* and ai^jroval of the /tesistant Uhited States Attorney handling tlie 
l.ro;.cx.-ution. 

V/limiXDRE, your deponent prays for an order ixorsuant to Title 28 of the 
Unit.xl States Code, Section 2255, .setting a.side the conviction in this matter and dis- 
ini; 'di!.) the irxlictment herein on tho gtDunds that it was based on wilful and 

t 
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kjK.viii'j Lu,c> of [KJrjurecl testinony, or in the alternative granting a new trial. 


MuljacrilvKl .uui sworn to this 


^’3rf< l.iy of October, ' 

! '/ /' 
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) ss.: 

aX/TflV OF L’OLLNn ) 

MEANOR CORDERO, boirhi first duly sworn, deimscs and says: 

I first, nvet John fJcrdom in lato June of 196''. I met him in the 
Ovui Club in Richnond Hill, ■'.'XK-ens, where I worked as a waitress. At that 
I h.-K', lie told me, or gave no tl»e mprossion, the sourer? of his income 

f 

w.is hir; r^imci'ship of a carv.'ash. 

.gu)-)serricntiy, Jo’^n .ind I l»>can>e intiir.nto .and were later marrie<b 

V 

"Jir' first itKlication that I had that he v.os robbing banks was in oarly July 
I’f 19b9. On that occasion, he cane into a motel roan where wc were staying 
aul iliBTnx>-l a larue amount of cash on tl'*e ucd. 

I mot James Snith, also known as Smitty, also knov/n as Jim R^'an, 

, * _ t 

and ld<i^nrd Parks, at the luau and various locations in Qu<>?ns, and knew tlion 

I. 

<piite well. Along with John and Cheu'los Zahex (whom I kaicw as "Blackie"), they 
were cermittixyj barJe robberies, 'niey had been ccjmitting robberies before vTol-ji 
O'rdc'rtj was released from prison. 

On or about July 14, 1965, Richie Parks and Jim fmith went to Puerto 

kicrj. They travelled ureier assumed names. Richie Parks wont as fiithcr Richard 

Ccrard or Rjbirt Gerarrl. Jim Smith went as Jeunes Ryan. John Cordci-n and my- 
\ 

s-'if drove tlvan to the airport. Prior to driving them, we rented twTs roems at 
Ukj Fiiw f'totor Inn. Subsequent to driving then, Jolm and mr/sclf stayed the 
ni')ht at tl*B Kiuw. 
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In tlie lat-tin- [vin. ol July, 1905, I n^oiv.xl a ,x-jst card frrn 
Snitt^', frcm Puerto Pl(X), postii^arked July 1*^, 1905. T'fter that, but Ix'Ooie 
anitty rctiua>ed, John, irrynolf, and my twn dauihters wont to Baltimore, 'tir-/- 
land, vvhero John wanted to "case" seme banks for possible rcblieries. Tn 
balLiiiiire, Maryland, we stayeil at the Holiday Tnn and vried the name Qirone. 
W(' didn't find any suitable ones anl re.tumcxl four or five days later. 


On'or cibout July 10, 1905, rol^x^d t!ie Kew Gardens Branch of tTnited 


:.ivin<|s and loan AssocLation, 75-?l Main rtriict. 


I was the driver )f 


ll»- 'jet-away car, which v;as a stolen car that had boon stolen in tlie Bronx 
h Idcliie I'.a'ks. Mtcr U-v? rolbery, I drove tlie qet-away car to where I had 
IMiked my own perscwxal c^ir on the street, four or five blocks away. After the 
roblx'ry wn' split up, I qot in my car with John, vrho was carn'inq the money, 
Ric'aie and 51nitty drove off in the stolen car, and wo wont to Richie's apart- 

i:i:n» when? wn split'tlio money up. 'Hirro was no share v.dthlield for anyon'-' else. 

ilK'n^ was an argument over m^' share of the procotxls Ixxrause I was John's v;o”irin, 
l>ut 1 qot an equal split. 

Suljs<?quGntly, Jolin and I decidVl to qet married. set the date 
for AiKfust 11, 1965. That was also the date that wo rollied ♦■he JAink in rv'ean- 
sido. 1 also drove the car for tliat roblx.'ry and that car had been stolen from 

tlio Tavern on the Green in Clentral Pari:. My personal car was left in the street 

with my daughter Stephanie in it. I drove the stolen rar to the bank and back 
lo nr/ car after the robbery, biter that day, John arifl I v«ro married at the 
cr>urMxjuse on Sut[>hin Boulevard in CX'.eons. 
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split die i-roceeds. Again there v;ns no out held out, for rov/one 
wlio lirjdu't been ijn tlie rolix-'i-y. Again there vras an arcnment as to the share 
1 was to .get, since I w.is John's wife. I qot an equal split but as a result 
'■‘f this, I didn't drive in iny subsecjuent roliberies. I was only drivinq lv>- 
eau.se tJie original drivtn- for tlie robberies hacked out and I was an arorqenr^’ 

;'ll .IS ti Lute. 

;'iino Missinoo never i>articiijat(?d in either of those robberies. Her 
ruiiiK' was used after the story .iLout Tbny Tolisi was concocted to: 

(1) divert the authorities from me; 

(2) bi'cause she ixiuld U: connected to IViny Polir.i. 

In early iUiphrijer of 196S, John and I mot Richie, 5Ynitty and Cirol 
in die Howard Johnson Motel in Chirx:)iv«e, fUssachusetts. John, Richi*? and fimitcy 
I lien roloberl the bank in Holyoke, tiissachusetts. I picked John up after the 
robU.'ry, but Richie was die "driver" because of the arnement over the split, 
r-il rolisi didn't i-varticipate in the robbery. No one shared in the split but 
Idcliie, John and Slnitty. Vfe then drove home. 

In dve middlo of fx-iitenijer, lOfiS, John, 55ritty and richii^ decided 
III rob scBiie l^onks out west, because Ifew VOrl: was too hot. First we went to 
h iiviir, Oolorcido. Carol Salzo was with us. Vfe rented rooms and ive rend 3 d cars 
uivlur assumed names. Ihe boys had no idea what bank they would rch. Thev’ went 
out .11 id cased a number of them. Ihey returned to the motel and the next mom— 
.Luq tlie-/ robbed the bank. They qot $300.00. We left Dergver the neset (iiy and 
v^ent to .Salt Lake City, Utah. Wo acain rented roonis and cars. 




I 


Aiain tiio l.»//s ;ia<i no i-ipa h ink tli'-v mb. Tticy v;pnt out 

arrfS cased a few anl^ found one tiiat tiiey lik'-'d. It van in a shoppirtn cen«:er. 

'ilv'Y roljbed it and yot $3},000.00. I picked John up after the robhery but 
.iqain Richie drove. Thev money wan split tliroo w.iys v/ith no share held out 
tor .inyono who hadn't tx.'f'n in tiie rolJjery. John and T w»-nt to r.is Vfxjas, 
wivre w(' y.Bnbled for a few days. 

GubSGiiucntly, v^.' retumf.fi to ICev/ York and o\ir home in Bethel, rnn- 

noct Lcut. 

On October 1, 1965, at our hfT'e in Bethel, John tand I were a^'rosted 
}>y F.n.l. agents. Vie M;re t.aken before a United Staten Oomi.nsioner an^’ waived 
exliuflition. Jolin was baken to Kt'St Stre^it. I went to a hospital bcoatiso I 
was prc-inant arri having eonrolications. John was .irraignrfl .and 050,000.00 bail 
war: SiUt. J was acrai<jne<l and released because John was cfx>peratinft and '■old 
tlifsn 1 wasn't involved. I was never indicted for these criner. but Anne flassineo 
w.is ill nv place. .She w.is indicted but her case was severefl an<l I don't knoi-/ the 
dvs|osition of her ca55e. 

DUriiY) the months following our arrest, frem October 1965 to January 
1966, I mot witli John on a nurber of occasions at VCest Street and at ttr. Gillen's 
offici?. It was during this time that he told me that he, Richie, flnitty and 
Idackie concocted a story to involve the Polisis as the naasterminds of the mb- 
fica-ics (Ann Massineo was substituted for me to give further credence to their 
siony# since she was as.sociated with the Aqueduct). Their sole purpose in this 
w-is to secure consideration on sentence. The only [xrsons really involved wore 

h 

. I ■ 

v ) 
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iny55('U , Jolvi, Richie, anitty and Carol S.>lzo. 'I'’nv owned tho Af^ioduct 

fli'tc?! and hung around with Richie, and Jolm, ixeause they always had a 

lot of cash. 1b my kncwledqc, he was not in on tlio planning, nor did he receive 
any i;hare of the proceerls of tiio rotaries. 

Sometime during the Fblisi trial in January 1066, 1 think it was on 
flK' 24*:li, Jolm told me that he, Richie, nriitty and niackie had found oat tlvat 
tJuy would ohly receive exansideration from tlio Covorrum Pt to the extent that 
thy- woul.i get only n-ionty-fivo years axvl not tho one hundiM twent^'-five which 
tJ'cy faced.- Ihis was wr.en they devised tlio scheme' to in^d icate John "Sonny" 
I'ranzose. He was selected because ho was supijosed to have the "territory" 
wlicro *ho Arjueduct was Icxratcd, and because ho ras su^bsed to be a big nan. 

I'u' sole purjTDse of implicating him v;as to receive? fiurtlicsr consideration from 
Luc tiiv.rnuitent "aL tho Lame of sentence. At no time during tho time tliat I knew 
.John O)rdca:o did T OL'er iTKot "Sonny" Franzeso, nor did John Oardero e'or men- 
tir-n hi a n jne in connection with these rctelorios. niere were no floor plans 
u:i<'<l in th(?sc robberies. Ihe escape routes v/ero devised in advance by Pichie 
Parks «incl the cars that were stolen here and the stolen cars used in tho rob*- 
bt-Ties in tht? instances that I knew about, as related before, were stolon by 
Richie Parks. No outside [jarty, as far as I know, ever provided stolen cars 
for Jolm, fiTiitty and Richie to use in their robberies. John 5initt^' and Richie 
selectetl the l>anl:s at random and without forethought. Ihey did tlieir own "cas¬ 
ing" .md "splitting". A number of incick'nts stick out in my mintl; 


(1) Before the Kew Gardens roljbery, I was sent in to 
"case" the ban!;. pretense was to go in with a $10.00 




bill and got a roll of quarters. 

(2) Prior to the Salt Lako City, Utah robbory, John 
and I ajjfjroached a policeman and said I had lost my 
pockotbrnk. Wo then were told vAiore the tiol icn sta¬ 
tion was and Ir^: to get there. In this vry, we were 
able to juilqc the necessary get-away time and route. 

(J) After the Oaiiinside rchhen/, we decided to, and 

f 

startc*] to, destroy the traveler's cho<Ti’es since they 
were n'irilxiri!d anci "hot". Hicn v;o dtx:ided to dispose 
of tlKTi in a manner which vould "cool off" Kew Geurdens, 
.since tlic boys ocf.-asionally u.sed tlie Few ^totor Inn, and, 
in .xidition, frequented the lountic there. VJc decided to 
tctkfi tlie cherpjes ar/1 leave tliem far from Kew Gardens or 
lorKf Island. We went to Yonkers, to tlie Cross Oonnty 
GlvDiJiiing Center, to a bar }uv7wn .is "Wilsker's". Richie 
went in first and remained in flic bar. Jo'in and I entered 
later and took a table and wo protenderl wo didn't know 
Richie «‘'nd ho pretended he didn't knov; us. John and I 
left the clioques on the floor, in em attache case, at the 
tabic where we were sitting, and then we went out. Richie 
stayed at tlie bar and watched to malce sure the cheques were 
found. After Richie saw the checks were found, he left and 
rriL't us at the furthest end of the shopping center. Richie 
got in his car and left, and John and I got in our car .ind 


went heme. 




R-/? 


(4) Tit' stolon Cur, usixl in tlio C)ct»nsido robbery, 
was stolen fnm the 'tfavcm on the Green ui Central 
Park, t\<r) niqhts lx»fore the robljery, bv’ Richie, jn 
presence. 


'it) kiiowlcxlic, all the testimony involvinq John "Sonnx'" Franzoso 
t.>.l ii;atin<j him in a cx:>nspiracy to ccmiit the above-mentior('d bai'.k rob- 
IS fAlse. 

He did not aid in the planninq or eaceuction of any of ther., i.or did 
lie slkire in the proceeds. This st/>r\' was devised by Jehn Cordero, Jamen Snith, 
Rii-Jiiid Parks and Charles Zalier, to secure favorable treatment finr. the Govern- 
iiiT'nt on their sentt^ncing for the bank robberies that they planned, ornri’tted 
.and ploadtad guilty to. 

I'.worn to lx?fore mo this 
l‘*tli d.iy of Octolxjr, 1974. 


A' ^ ! ' 

'’ELE/tt'«)R CORDT.ro 






, 51 A , V . 

tj . • ■'•1 

.'I-.'• - - .'I 
Co-nn, .V « Lj>p.<*v lAciai jO. 
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UN’ITl]) S'mTES DISTRICT CCURT 
EAfmm DISTRICT G8P MB'? YORK 
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tllilTJi) STATI S cr 


Mii'-ioRAi.r'nri cr i/w 


- iKf.ilnst - 


66 Cr 161 


.I'HUJ Kl<AIJl’.!2jr;, also known as "Son-r*", 
wiu.l/i-l DAVID CRABBE, also known a-; "r£>d", 
.J(4IN MAT13W, also knoi-.'n as "Johnny Irish", 
Wiaioi^vi I-OILRE and JOSlPll M. FDORIO, also 
J«Yiwr; as 

Defondants. 


Ttiis NteTDrandum of law is sulanittcd in support of defendant's 
iiK)tion, pursuant to Titlo 28 United States Code 2255. 


LYOU & ERUIMIM 

Attom^ays for Def■ nd/int FIWIZI^F 

0f< ioo ff P.O. Mdress 

121-GO 03rd,Avf'nuo 

Kew {hardens, New York 11415 

(212) 263-3215 
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Ihe d<‘fcnilann J(T1!N "G^nny" FRANZESE, was convicted c-.ftf^x a txial of 
v.irious violationr- of Title 18 United States Code 2113, 2 and 371. He was, 
.K-coifliii'T b 5 the testiiTKiny of the min prosecution v.’itressos, the "Brain" of a 
ru. i of t>ai'.k robbers; he supplhirl th*^ plans, c.=irs and weapons necessary for the 
.i-.iua )oolx-rs to ccnploto tlieir task. In return, ho rc-''oiv»3d a share of the 
piVK.H'-'Is. The man prosecution witnesses were the active participants in the 
loljer/ - John Oardoro, Janes 3nith, Richard Parks and Charles "nlackie." 

/ ili< i . Kloiror Oxdoro (.iffidavit annexod) was the wife of John Cordero. The 
was .u'n^sted with the other four particii>ants namied above but never prosccutf'd. 

(h Ajxil 17, 1967, the defendant, JOHTJ "Sonny" FRANZESE, was sentenced 
to .1 bAal of fifty (SO) years for his allegoLi involvement in the robbery schrano. 
Smith, Pjihs, Cordero and Zalirr v.v'rc qiven "slaps on the winst" in return fo’" 
their testiiiony. Fle.;inor Cbrdero was never called as a witness in the trial, 
aJUioiiqh well within tiio clutch of tlie ^^.rorecution and effectively out of the 
roa- H of the doftnse attomcry. 

Title 28 of tJio United States Code 22S5 states in part: 

"Unless the motion and the files and the records of the case 
conclusively sliow tliat the pri:-w;ncr is entitled to no relief, 
tJ)e Cburt shall cau;^e notice thereof to lie serz-d upon tJac 
Uni.totl St:ate:i AttonK y, grant a prernfat hearing thereon, do- 
b:nTiine the issues, and nvako findirKjs of fact and conclusions 
of Law v/itla ro5ipcct thereto." 
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Tile (iijfcrKlcUit movo.; diis co'art for nn oi'-’o: v.irat.ijicj its fonr^^r 
ju'i'ji'icrit n^K.i clirj'iissinq tho iridictnent nr in fJic altfrnafi'’o qrnntinq a n'.^ 
trj.il 0)1 iho qrouiKL: tJvit tho pronocntion knrwinqlv and intf^ntinnally ur.(\l pni- 
juioi I,. :;t inirniy at tlio trial ti'i>:t lead to th'^ oonviction of the dofondant horc:ir.. 

'i'll* .il I i.l.r'it Ll'Miior Oordoiro cleariy raifjcs qnostions rf fact that n^iuirn 

• »t Ti at. a hoariiYi. Jaines v. Unxt. d St ates , 17I> F.2d 76^, f5th rir. la/J'’), 
litui.-i on y. J{iitJ:in, 212 F.2d 641 (Ird Cir., i‘''^2). 

i 

M>*ait')r (lirdem was tlva vjf.j oi; one of the nvain ytosocation vMinesres 
.il !h<‘ (t ial of .'OlfM ".‘Aiinv" FIvAIJ7.I?'i;, and unavailaide to the prosecution, vd'o 
nivor c.'ll- I li* r as a wjt.ncss. T.v's, tJio cat:tionaiy wrdinq of Green v . tlnit'al 
I .:M (1st Cir.), cert. don. d5« U.S. 834, 79 F>. Ct. 83, 3 L. Fd. 2d 
:;7 li't'.jj), .jixl Su vi] 1 <.> v . Unit c xl .Sta tes, 451 F.2d 659, do not airrd.y. Mrs. Cord'^ro 
was riiMt ly ikjI .iv.'iilahle in tiie sense t'nat Green and Saville speak of, to v;:,t, the 
wi Uilv ili'ina of ri witivsfi at the t.ixne of tri^^l, by tlio defense, qambl inq for ,ip 
aoj'ii I I a), t( II ;e thuvt later on at sono post-manviction tribvuval. Green, sui-ra, 
af -lul. 

Tins, since rdie was not .available to tlio defense at trial, the jury had 
no ■ <jirorUinity to evaluate hr'r testimony and cpe^libility, so no matter l^ow able, 

• •ypTiiMK-eii .inJ effective defense coansel v;as, or rtvay hive Ixvji, he still wouM rot 
liav.• U> I, .ilde to oatr*'iso tho [xariury of .'ohn Cordero, James .Shdth, Richard Parks, 
aivi (harif .j "Hlackie" Zaher, no matter fviv/ nnach ho miqht suspect it. United .st ate s 
V. Guid-rs, '>2 F.Supp. 447 (D.C. W. 1950), aff'd. 183 F.2d 748 (4th Cir., intso). 
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Iurthermoro, thi.-* ter-turony was, in fact, the only and sole 

h. ,r.)s for thrr conviction of Jd’?'! "Goany" FRANZEGE. This was perjury speedfW' jlly 
.liiii'.'-l .il, soinarinci his convict ion, rxjt rllrerted at a co-dofondant, as in Woavof v. 
Unil<il st.ihos, I’U I'./'d 57'’ (H^h Cir., JOGO), or United States v. VJcathorlw, IVG 
b.S. rv. (vd Cir., 194"). 

finally, but most i-nportajit.ly, we must vi(^’ w!iat haipenr-d to tlir ^nrious 

f 

piri (<' , ip this djranva. JOUM "Sr-p.ny" I'KANZreE receivod a sentence of fifty' (90) 
y.-ic, fr^r his jllfKT«3 participation in tliis "sclieme". !Iis furticipation, asrnminq 
aPiiiciulo thai i.veiytliin>i tJ-iat Paries, Cord< ro, aiiith and Zalicr said was true, vas 
limiiol to slutrinq the pmceeclr of the rf^blrries and planning t hem. Cordero, .Onith 
. 111.1 iMrk.., v.-iio carriixl loader], drawn firearms vdiile tlx^y [orretrated these rr’mes, 
w.ill. tiK' st r.H'ts tfxlay, because of the periurtxi it'Stimony that they renderf^d. Such 

I iciiir.'i sinriild 1>> taken into account w)iop allcf|ations of perjury are made. Tliose 

« 

wer,' illeicxl .iccomplices of tJie defendant, .TCTr': "Sonny" FRATJZFSE, and, as such, 

i. lK'ii testimony should Ix' viwrd v/ith suspicion. In vieiv of this traditional mi.s- 
t rusi , laip.y jurisdictions, including r.Iew York .Gtate, hd'/e requirements that the 
!(■;;( iitxMiy of ein acccrif)] icx; bcj corroborated 1 a' independent evidence before a rrnvic- 
tu-n will 1«.‘ alliwed to sband CI.Y. Grim. Proc. Lriw, Sr*ction 60.22). 

Thirinor a>rdero's affidavit clrvsrly shows that the testxmany of .Tohr Cor- 
doro, idchud Parks, James anith c-tnd Charles "Rlackie" Zaher was perjurious as to 
ii.ii.<;r i.il f.icts allrrjodly est-abl ishing the ipiilt of the defendant in the cabove- 
o.i|,t io.<<l iinttf?r. Withfjut such jxirjurod testimony, there vjould Ivive been an alasence 
.if liJTioient proof to justify a <juilty verdict. 
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11 is mst st.rfir'ily lir^jol that a hcarmi h'^lri f'lunuant to tho 
l.rovifiion.. of Title 28 of tht; tiutol Stab>s Code.' 2255 for .i sv.'ift detemnnation 
<>l Uk- allfvi.itions raicfxl by the affidavit of Eleanor Oorderr-. of knot/irq ur;r r/‘ 
l»M-iviJ'cd i< ':iui*OMy by llie ion in tlv trial of .JOl-o: ""onny" FP/ii;znT. ‘»;d 

lor a liM(b 1 order vaeatiry) ti)'' jud'imer.t of rorvietion rondeiv'd on April I”, Hf.?, 
li'.d d i'.innr.rniv) the? indictment hen.'in, or in the altern ative Mcantinq a ni ' - I t .al. 

/ 

i'lte. I: Kiv? Cordi'ru;, Ni W Vort. 
evtoier 23, 1074 


ner;pe<'tfully sutmitted, 

LYON S. rnLLiAdM 

Attoineys for Dt'fendant FRANZEFE 
Offkx' & P. O. Addrenr? 

123-fO 33 rd Av'cnue 

Kt-tw Oardens, fV.nv York 11415 

( 212 ) 263-3235 


1 



-tn 


- 5 - 




UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 
-against- 

JOHN FRANZESE, et al. 

Defendants. 


X 

; Docket No. 74 C 1575 
(66 Cr 161 JM] 

NOTICE OF MOTION IN 
; BEHALF OF DEFENDANT 
NTOHOLAS POTERE 


_X 

SIRS; 

PLEASE TAKE NOIICE, that upon the annexed affirmation 
of HENRY J. BOITEL, dated December 10,1974, the defendant 
NICHOLAS POTERE hereby joins in the pending motion of the 
co-defendant John Franzese, for an Order, pursuant to 28 
U.S.C. § 2255; 

1. Setting aside the judgment of conviction 

rendered herein on April 17, 1967, convicting the defendant 
Nicholas Potere of violations of 18 U.S.C. SS 2, 371, 2113(c) 
& (d); and . 

2. Dismissing the indictment herein, or, in 

the alternative; 

3. Granting a new trial; and 

4. For such other and further relief as to the 


Court may seem just and proper. 

Upon the ground that the conviction herein was secured by 







means of false and perjurious testimony, and upon such further 
and additional grounds as may be established at an evidentiary 
hearing with regard to the truth of the allegations of Eleanor 

Cordero. 


New York, New York 
December 10,1974 


Yours, etc., 


HENRY J. BOITEL 
Attorney for Defendant 
Nicholas Potere 
2 33 Broadway , 

New York, New York 10007 
(212) 732-8104 


TO: Clerk 

United States District Court 
Eastern District of New York 

David G. Trager 
United States Attorney 
Eastern District of New York 

Lyon S' Erlbaum, Esgs. 

Attorneys for Defendant Franzese 

123-60 83rd Avenue 

Kew Gardens, New York 11415 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 
-against- 

JOHN FRANZESE, et al. 

Defendants. 


Docket No. 74 C 1575 
[66 Cr 161 JM] 

AFFIDAVIT IN SUPPORT OF 
MOTION IN BEHALF OF DE- 
FENDANT NICHOLAS POTERE 


HENRY J. BOITEL, being an attorney duly admitted to 
practice in the Courts of the Scate of New York, hereby affirms 
the following to be true under penalty of perjury, pursuant to 

Rule 2106 CPLR: 

1. I am the attorney, for the purposes of this motion, 
for NICHOLAS POTERE, one of the defendants convicted herein. 

I was not associated with the trial of the instant case; how¬ 
ever, I have a familiarity with the facts of this case. As 
an associate of the firm of Sabbatino & Todarelli, Esqs., I 
assisted in the representation of Mr. Potere with regard to the 
filing of a petition for a writ of certiorari to review the 
judgment of conviction herein, and with regard to a subsequent 
effort by Mr. Potere for a reduction of sentence. Similarly, 
as an associate of the firm of Sabbatino & Todarelli, Esqs., 

I prepared the appellate brief which led to the reversal of 
the conviction in the related case of United State^ v. PoU^, 
416 F. 2d 573 (2nd Cir. 1969). 


A 
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2. The Status of the Defendant Potere - In April, 
1966, a Federal Grand Jury in the Eastern District of New York 
charged Potere and his co-defendants (Fianzese, Crabbe, 

Matera and Florio) in an eight count indictment. Six of the 
eight counts related to two separate bank robberies. The 
first occurred on July 30, 1965, in Queens County, and the 
second occurred on August 13, 1965, in Nassau County. The 
seventh count charged that the defendants, on September 15, 


1965, received the proceeds of a bank robbery which had been 
committed in Salt Lake City, Utah. The eighth count charged 
the defendants with conspiracy to rob Federally insured banks. 
Potere was convicted under Counts 2 and 4 (placing the lives 
in jeopardy during the robbery of Federally insured banks 
18 U.S.C. S 2113[d]), Count 7 (receiving property stolen from 
a Federally insured bank - 18 U.S.C. 5S 2113(c] and ]), and 
Count 8 (conspiracy to rob Federally insured banks - 18 U.S.C. 

SS 371 2). Potere was sentenced to concurrent lerms of 

imprisonment of fifteen years on each of Counts 2 and 4, and 
to additionally concurrent terms of imprisonment of ten years 
and five,years as to Counts 7 and 8, respectively. The con¬ 
viction was affirmed, sub nom. United States v. Franzese , 

392 F. 2d 954 (2nd Cir. 1968), cert , denied , sub nom. Giordano 
V. united States , 394 U.S. 310 (1969). Potere surrendered to 
commence serving his sentence on August 25, 1969.* On or about 

- r buring t he pendency of the prosecution, Potere accum- 

mulated approximately six weeks of jail time while attempting 
to meet bail requirements. 
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November 20, 1973, he was released on parole. He continues to 
be on parole as of the filing of the instant motion, and will 
remain on parole until the year 1984. It is clear that parole 
is a restraint upon liberty which confers upon a parolee the 
standing to raise a claim under the Federal habeas corpus 
jurisdiction, Jones v. Cunningham , 371 U.S. 236 (1963). 

3. The Trial Evidence Concerning Anne Messineo and 
Eleanor Cordero - As this Court is aware, the four government 
bank robber witnesses - Smith, Cordero, Parks and Zaher - 
testified to a series of events commencing with the alleged 
formation of a bank robbery ring by Anthony Polisi in March, 
1965, and the alleged takeover of that ring by the defendants 
in the instant case in mid-July, 1965. 

According to Smith, a week or so after the takeover 
meeting, another meeting was held in Anthony Polisi s office 
at the Aqueduct Motor Inn, attended by Smith, Cordero, Parks, 
Florio, Potere and Anthony Polisi (92).* During the course 
of that meeting, Potere allegedly produced sketches of various 
banks and "getaway routes" (92, 95, 196, 1798-1799). During 
this same meeting, Polisi allegedly suggested - and the others 
concurred - that one Anne Messineo be used as the getaway 
driver in the next bank robbery (96-7). 


-*It is particularly“noteworthy that Cordero's version 

of this same meeting is that it took place in a Queens apartment 
belonging to Potere and that the meeting was PJ^esided over by 
Franzese (1793-1799); see also Parks' testimony at 2377-2378). 
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About two days prior to the July 30, 1965 rob¬ 
bery of the County Federal Savings and Loan Association of 
Queens, a meeting was allegedly attended by the four bank 
robber witnesses, together with Florio, Potere and Anthony 
Polisi in Polisi's office at the Motor Inn (107, 1808, 2384). 
Potere allegedly produced sketches of the bank (108). That 
night. Parks allegedly introduced Anne Messine^ to the other j 
gunmen in the bar at the Aqueduct Motor Inn, and later in the 
evening, Florio, Cordero, Parks and Anne Messine^ allegedly 
drove "over to the bank" to examine "the getaway area" (1809, 

2386) . 

On the morning of the County Federal robbery. 
Smith, Parks and Cordero allegedly started out from the Aque¬ 
duct Motor inn armed with loaded pistols received from Anthony 
Polisi (110» cf. 1810-1811; 2387). By prior arrangement, 
the three gunmen allegedly met Anne Messj.neo outside the 
Aqueduct Motor Inn and proceeded in two automobiles to the 
area of the County*Federal Bank (2387 et se^.; 1811). One 
of the vehicles, a Ford owned by Parks, was secreted some 
distance from the bank to be used as a "switch" car (1811, 

2387). Another automobile, which had been previously stolen 
for the occasion, was allegedly used by Messineo and the three 
gunmen to go to and from the bank (I^) . Allegedly leaving 
Anne Messineo in the getaway car, Cordero "covered" the front 
door of the bank; Parks held the tellers^at gunpoint, and 

•i* 
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Smith jumped over the counter emptying cash from the clerks' 
drawers (119; 1811-1812, 2388-2389). Messing drove the es¬ 
caping gunmen to Parks' "switch car" and the three bandits 
drove back to the Aqueduct Motor Inn with their loot (120, 
1812-1£13, 2389). There in the presence of Anthony Polisi, 
Plorio and Potere, the trio allegedly divided up some $12,000 
or $ 13,000 (123, 1813, 2389). Approximately half of the 
proceeds went to Smith, Parks, Cordero and Anne Messine o, with 
tne remainder allegedly going to the Franzese group (1813, 
1820-1824). The division was allegedly directed by Potere, 
and the gunmen allegedly objected to paying Messin eo out of 

th.ir ovm share (2389; cf. 1813, 125). 

Approximately one week after the County Federal 

robbery, Smith and Parks allegedly met with Franzese and Florio 
at the Kew Motor Inn. According to Smith, Franzese wanted to 
know ”how core we didn't get the vault- on the County Federal 
robbery (128) . Smith allegedly explained that they had become 
panicky while inside the bank because "Annie the driver had 
-acted a little scared, and we thought she might leave us in 
there" (128-129; cf. 2390, 1820-1823).* 

-- A compari"son of the ^stimony of Smith, Parks^^^^^ 

tencies as to time, places and participants. 


'X 
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Concerning Anne Messlneo's share in the County 
Federal proceeds, Franzese allegedly told Cordero "not to 
worry about that" (1823) of. Smith - 128-129: of. Parks - 

2390). 

According to Smith, "a couple of days" before 
the August 13, 1965 robbery of a banJc at Oceanside, in Nassau 
county, he, Cordero, Par)cs, Anthony Polisi, Florio and Potere 
met again at the Aqueduct Motor Inn, and plans were made for 
the robbery of the United Savings Ban)t at Oceanside (131, 1861 
2403). The ban)r robbers were allegedly also advised that 
"Anne Messineo would also drive on this ban)r robbery" (2403, 
131). Cordero allegedly unsuccessfully objected to the selec¬ 
tion of the August 13 date, because on that day, a Friday, he 
was scheduled to be married (1861). That night, Par)rs, Cor¬ 
dero, Florio and Anne Messineo allegedly drove to the area 
of the Oceanside ban)t to determine conditions for a "getaway" 


(2404, 1862).* 

- * It la in “""f ‘he°delensl'ton^endJ7Ars. 

and perhaps others, . rather than Anne 

Cordero was the driver of th 9 hereinafter be discussed, 
Messineo . In this regard, as will ^ereinafte^be 

the FBI procured a warr. 'f -hat it was she who 

ter being advised by a i,-liable “Lucularly no"e- 

::frt2j^rh".tThe’;“reLtt^nco-^^^^^^ 

^rdu2ujr«in ^ 

Coidlro^b^the^overnment prior to the commencement of the 
instant trial. 
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On the morning of August 13, 1965, the three 
robbers gathered at the Aqueduct Hotor Inn and were allegedly 
equipped with weapons by Anthony Polisi and Florio (132, 1864, 
2404).* Using Parlts’ automobile and a stolen car, the three 
gunmen and Anne Messineq . whom they allegedly met elsewhere, 
drove to the Oceanside area, scouted the getaway route, secre¬ 
ted Paries- vehicle for the second stage of the getaway, pro¬ 
ceeded in the stolen car to the Oceanside bank, and executed 
the robbery (133-134, 1864-1866, 2405-2408).According to 
smith, the escape was accomplished as follows, the robbery 
quarter drove -a few blocks and dropped off Cordero" (134). 
Messineo . Parks and Smith drove on some distance to Parks' 
automobile which the two gunmen entered and drove directly to 
---na« 5 e of the previous County Federal 

preparations to leave for the holdup site. 

** It is at this point that the issue ® 

participation in the J°^®2rial^turned over to the 

Sffrnfer to^Si^rf 

1° SSrder^ is alleged to have been a parti- 

cipant in the Oceanside robbery. 
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the Aqueduct Motor Inn (134-135). According to Smith, Anne 
Meesineo did not return to the Aqueduct Motor Inn (135). 

In Parks' version of the escape. Smith and Parks j 

were dropped off at Parks' oar and Messineo and Cordero drove 
off together (2408). Cordero's version was that he was 
■dropped off first" and that his wife came by and the two 
drove away together (1866-1867). while driving away with 
his wife, Cordero allegedly had a sudden change of heart, 
left her in mid-stream, jumped out of the vehicle in which 
they were riding, hailed a taxi cab and went to the Aqueduct 

Motor Inn (1868). 

in retrospect, it can be seen that this contrived 
and peculiar explanation of Cordero's post-robbery movements 
was dictated by the fact that, while in prison, he had given 
a statement to the FBI directly charging his wife with having 
been a participant in the robbery. His story, when taken to¬ 
gether with the contradictory remarks of smith and Parks on 
the same subject, 'makes it quite clear that Mrs. Cordero must 
have played a substantial role in the Oceanside robbery. 

This conclusion is enhanced by the conceded fact that Anne 
Messineo neither started from the Aqueduct Motor Inn with the 
gunmen, nor returned to that place following the robbery - 
as might normally be expected - to determine the extent of the 
loot and to lay claim to her fair share thereof. It addition¬ 
ally appears through the testinony of Parks, that Cordero did 
not return with the others to the Aqueduct Motor Inn following 
the robbery and did not get there "until later that day" 
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(2409). This fact gives support to the conclusion that 
Cordero left the robbery scene with Mrs. Cordero . Moreover, 
in Parks second version of the Oceanside escape, he materially 
altered the alleged movements of John Cordero and Anne Messineo 
in connection with that robbery (2615, et seq ; cf. 2408). In 
this later version. Parks recounts th^t Cordero was dropped off 
first and that he. Smith and Messineo drove on to a point 
where Parks' car was hidden. According to Parks, he and Smith 
drove off in Parks' car while Messineo there abandoned the 
escape vehicle and drove away in her own car (2615-2617). The 
alleged presence of Messineo's automobile in the robbery area 
was inconsistent with the previous testimony of the robbers that 
only two cars were used that day. In order to overcome this 
problem. Parks testified in his second version that on the 
night before the Oceanside robbery, Messineo parked her car 
near the Oceanside bank so that it could be used for her 
personal escape after the robbery (Id.). The point of all of 
this is that practically every reference to Anne Messineo in the 
eventual testimony of the bank robber witnesses simply does not 
fit. 

In any event, the gunmen, except for Cordero, alleg¬ 
edly reconvened at the Aqueduct Motor Inn a short while later, 
turned their loot over to Florio to be held for division at a 
later time, and then proceeded to the courthouse of the Supreme 
Court in Queens, where they witnessed Cordero marry the woman 
who is referred to herein as Mrs. Cordero [nee Eleanor Crisci, 
a/k/a Eleanor Rupolo] (135-6, 142-3, 1870-1, 2409, 2411). 
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The newlyweae, their "best mah", Smith, and Parks then went 
off, by ohauffered limousine, to a champagne dinner party to 
oelebrate the nuptials and returned later that night to the 

Aqueduct Motor Inn ( 142, 1870, 2411). 

The proceeds from the Oceanside robbery allegedly 

amounted to 86,000.00 in cash and $10,000.00 in traveler’s 
checks. During the evening following the robbery, the three 
gunmen, Anthony Polisi, Florio and Potere allegedly gathered 
at the Motel. Potere allegedly took $3,000.00 and the traveler’s 
checks, stating "that Sonny will handle them" (141, 1871,2409). 

4. Anne Messlneo’s Deni al of the Charges and the 
c..w,w T.ent Dismissal of the Case Agai nst_Her. During the prior 
trial of Salvatore and Anthony Polisi, United state s v. PoUsi, 

1 65 Cr. 442, Anne Messineo was called as a witness and denied 
any participation in the bank robbery scheme (Polisi trial 
transcript at pp. 723-744). On the eve of the instant trial, 
the proeecutor agreed to the severance of Anne Messineo from the 
trial (5040-2, 5058-68, see particularly the prosecutor’s com¬ 
ment at 5069: "If.I had it to do over again I don’t think I 

would include her..."). 

5 . The Recognition by the P rosecution that Corder o 
K.d Manufactured Evidence to Suit Hi s Own Ends. Annexed hereto 
as Exhibit A is a page of an F.B.I. Report. The page is 
several provided to me by my client Nicholas Potere. Mr. Potere 
adviee. me that this page had been part of the material supplied 
to the defense pursuant to 18 U.S.C. 3500 and that he had 
recently retrieved this material from the office of the late 

- 10 - 




R'J7 


Peter L. F. Sabbatino. When it came into his possession, the 
page in question was out of sequence. I assume that the gov¬ 
ernment will have no difficulty providing the complete report 
to this courtc Apparently, predicated upon an interview with 
the prosecutor herein, the report states as follows: 

"On February 7, 1966, Assistant 
United States Attorney Michael J. Gillen, 

Eastern District of New York, Brooklyn, 

New York, advised that he had dismissed the 
complaint filed on November 12, 1965 charg¬ 
ing Thomas Zummo, Federal Bureau of Investi¬ 
gation (F. B. I.) #584 484D with violation 
of 18 U.S.C. §1503 and 2. Assistant 
United States Attorney Michael J. Gillen 
advised that he dismissed the complaint 
against Thomas Zxammo for violation of 
obstruction of justice on the 
grounds. Assistant United States Attorney 
Gillen was not convinced that threats 
allegedly made by Zummc to Mrs. John Cordero 
took place and that the Cordero's manu¬ 
factured this incident to satisfy their I 

own ends." 

5 . The Newly Discovered Evidence . The affidavit of 
Eleanor Cordero attached to the laotion papers of the co-defendant 

John Franzese, clearly establishes, if true: 

A. The bank robbers perjured themselves when they 

excluded Eleanor Cofdero from the bank robbery ring, and included, 
Anne Messineo; 

B. The bank robbers perjured themselves when 
they inculpated Franzese and Potere in the bank robbery ring. 

Mrs. Cordero's allegations go to the very heart of 
the prosecution's case. The truth of those allegations is 
corroborated not only by Anne Messineo's sworn denials of 
participation, and the government's apparently belated accept¬ 
ance of those denials, but also by Prosecutor Gillen's eventually 
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expressed belief that Cordero manufactured evidence. The 
opinion of the Court of Appeals herein discusses at length 
the issue which arose at trial as to whether the female switch 
car driver was Mrs. Cordero or Anne Messineo (392 F. 2d at 961- 
63). The issue arose on appeal solely in terms of a collateral 
attack on Cordero's credibility, and, as noted by the Court of 
Appeals, did not go to the issue of the defendants' guilt or 
innocence. Within the context of the present motion for a new 
trial, however, the posture of the Mrs. Cordero-Anne Messineo 
problem has been drastically altered. If Mrs. Cordero played 
the role which is now described in her affidavit, and if she 
participated in the equal division of the proceeds, then she is 
certainly in a position to know whether Potere and Franzese 

were participants in the scheme. 

7 . The Significance of the Stolen Car . Mrs. Cordero s 

affidavit specifies that the automobile that had been used in 
the August 13, 1965 robbery of the United Savings and Loan 
Association Bank in Oceanside, New York, "...had been stolen 
from the Tavern on tjje Green in Central Park." (affidavit at 
p. 2). If that is true, its effect ypon the integrity of the 
government's proof is substantial. At the instant trial, 

Cordero and Parks testified that the vehicle in question had 
been stolen from the Kew Motor Inn. They claimed that, after 
the robbery, Franzese was extremely disturbed because of the 
location of the theft. They claimed that Franzese told them 
that he "owned a piece" of the Kew Motor Inn and that since an 
automobile had been stolen from the place, "the whole thing 
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was bungled...the Feds are all over." It was because of this 
that Franzese allegedly told them that the "heat was on and 
that they should get out of the area. (Cordero testimony at 
pp. 1874 et. seq ; Parks testimony at 2413 et. se^.). 

No difficulty should be presented for the government 
to verify whether, in fact, a car was stolen from the Kew 
Motor Inn at or about the time in question. Similarly, it shouldj 
present no problem for the government to verify whether or not 
a car, meeting the description of the car in question, was 


stolen from the area of the Tavern on the Green. The whole 


incident is of particular significance to the case since the 
bank robbers utilized it as an explanation for their move out 
of New York and initially, to Massachusetts (where they robbed 
the Holyoke National Bank) , ^-»d then to Denver and Salt Lake 

City (where they robbed other banks). 

8. A Hearing Should be Granted Herein . It is 
respectfully submitted that, particularly in view of the question 
able source of the evidence which convicted the defendants herein 
the repeated contradictions which permeated the testimony and 
pre-trial behavior of the prosecution's witnesses herein, and 
the various other factors outlined supra , a sense of justice 
cries out in this case for an evidentiary hearing at which Mrs 
Cordero can be put to the test of confrontation and cross exam¬ 
ination. Similarly, the government should be made to produce 
for this Court any information it has at its disposal concerning 
the stolen car and concerning the informant who initially pro¬ 
vided the government with information to the effect that Mrs. 
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Cordero was, in fact, involved. The defense has never been 
provided with any additional information concerning what this 
informant may have told the government. In the event that this 
Court does not deem it appropriate to order the production of 
the informant at this time, it is respectfully requested that 
this Court direct the government to file with this Court, under 
seal, any and all information it has in its possession concern¬ 
ing and derived from the informant in question with respect to 
his knowledge of the facts of this case. Our request for the 
production of such information is so that this Court may, at 
least, have an opportunity to review it in camera, and so that, 
if necessary, the matter may be further reviewed on appeal. 

Respectfully submitted, 

HENRY J. BOITEL 

Attorney for Defendant Potere 

Dated I New York, New York 
December 10, 1974 
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UNITED STATES OF AMERICA 
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JOHN "SONNY" FRANZESE, 
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Criminal No. 
66 CR 161 


GOVERNMENT'S MEMORANDUM OF LAW 


PRELIMINARY STATEMENT 

The defendant Franzese moves under 28 U.S.C. 2255 
for an order vacating the judgment and conviction, and 
dismissing the indictment, and also in the alternative, 
for a new trial on the grounds "that the testimony of the 
main Government witness was false and perjurious and of 
such material nature as to be the main basis of such 
verdict, and that such perjured testimony was or may have 
been procured, induced or compelled by promises of 
leniency by Government attorneys or their agents." 


ISSUES PRESENTED 

The sole question before the Court is whether the 
motion papers and supporting affidavits of the defendant 
are sufficient to require a hearing. 






ARGUMENT 
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THE AFFIDAVITS FILED IN SUPPORT 
OF THE DEFENDANT'S MOTION DO NOT 
REQUIRE THAT A HEARING BE HELD. 

The instant motion represents the latest in a 
series of motions made over the past seven and one half 
years seeking to overturn the conviction of the defendant 
John "Sonny" Franzese. It is apparent from the papers 
themselves that the motion should be denied. 

At the outset, it is apparent that, although the 
motion purports to be brought under 28 U.S.C. S225S, it is 
actually a motion for a new trial based on alleged newly 
discovered evidence. As such, is to be determined under 
the standards governing such motions. The two year 
limitation provision of Rule 33 of the Federal Rules of 
Criminal Procedure, which is clearly applicable here, 
cannot be avoided by the mislabeling of a motion. The 
Supreme Court of the United States faced a similar issue 
concerning Rule 12(b) and squarely held that that Rule, 
since it contained a specific waiver clause, did indeed 
apply in a §2255 motion. Davis v. United States , 411 
U.S. 233, 236-243 (1973). Similarly, it is clear that the 
two year limitation in Rule 33 on newly discovered evidence 
cannot be avoided by placing a different label on the 






3 . 

motion. See also Tropiano v. United States , 323 F. Supp. 

964 (D.C. Conn. 1971). 

The standards to be applied to a motion for a new 
trial on grounds of newly discovered evidence have been 
clearly explicated and consistently followed in this 
Circuit. They are: (1) The Court must be satisfied 

I 

that the evidence is in fact newly discovered, (2) that it 
could not have been discovered earlier with due diligence, 

(3) is not merely cumulative or impeaching, (4) is material 
to the issues and (5) is of such nature that upon a retrial 
it will probably produce an acquittal. United States v. 
Fassoules, 203 F. Supp. 114, 117 (D.C.N.Y. 1962), see also. 
United States v. Kahn , 472 F.2d 272 (2d Cir. 1973), United 
States V. DeSapio, 456 F.2d 644 (2d Cir. 1972).* 

It is clear that no showing of prosecutorial misconduct 
has been made here, despite defendant's bald, conclusory 
allegations to the contrary. In light of the general 
content of Eleanor Cordero's affidavit, it might have been 
expected that such an allegation would be made by her, but 
her affidavit is devoid of any facts tending to support such 
a finding. Thus, stripped of the unsupported allegations 


“* When there is a showing of prosecutorial misconduct, 
the 2 ibove standards are relaxed to require only a showing 
that the newly discovered evidence is merely material or 
favorable to the defense. Giglio v. United States, 405 
U.S. 150, 153-154, 92 S. Ct. 763 (1972*) . 
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contained in Mr. Lyon's affidavit (p.5 and 6), the 
motion clearly does not even approach the point where 
the stamdards of Giglio ^ supra should be applied. 

As stated above, one of the elements which must 
be estadalished is that the allegedly newly discovered 
evidence could not have been discovered earlier with 
due diligence. The soundness of this requirement is 
self-evident, and has been endorsed in the interests of 
the orderly administration of justice, most recently in 
United States v. Marquez, 303 F. Supp. 802, 808 
(D.C.N.Y.) aff'd mem. 490 F.2d 1183 (2d Cir. 1974). 

Here, the facts are even less favorable to the defendant. 
Over seven years have passed since the trial, Eleanor 
Cordero's name and an allegation concerning her involvement 
in the bank robberies were not only known to the defense 
at the trial, but were the subject of inquiry during the 
trial (see page 6 of Mr. Lyon's affidavit). The affidavit 
and papers make no showing at all of her unavailability 
either during the trial or for the past seven years. The 
allegations concerning her meeting her husband in the U.S. 
Attorney's Office are totally inadequate to support a 
finding of unavailability. In addition, even if true, 
it only increases the significance of her failure to even 
attempt to impute knowledge of the alleged falsity of 
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John Cordero's testimony to the Assistant U.S. Attorney. 

With regard to the concept of unavailability as 
an assumed correlative of Eleanor Cordero's status as the 
wife of a Government witness , there is neither authority nor 
logic in such an assumption. In fact. United States v. 

Mosca, 475 F.2d 1052, (2d Cir. 1973), cert, denied 412 U.S. 

948 93 S. Ct. 3003, 3019, appears to indicate that the 
contrary view should apply, insofar as the wife of a 
Government witness was accorded treatment no different 
than any other potential witness. The inordinate amount 
of time which has elapsed since the trial increases the 
necessity for the defendant to show that due diligence 
has been applied in efforts to obtain Mrs. Cordero's testimony. 
No such showing has been made. 

In light of the absence of any showing of prosecutorial 
misconduct, the defendant must show that the newly discovered 
evidence would probably have resulted in an acguittal. 

United States v. DeSapio , supra. United States v. Costell o, 
255 F.2d 876 (2d Cir.), cert , denied 357 U.S. 937 (1958). 
Clearly, no such result can be inferred from the instant 
affidavit. The only documentary evidence submitted, 

(the postcard, Def's Ex. #1), clearly does not contradict 
the evidence at the trial as to the July 19-22 meeting 
at the Aqueduct Motor Inn. No recantations of any of 
the four primary Government witnesses are shown or even 
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alleged. The defense did offer evidence at the trial 
directly contradicting the testimony of the Government 
witnesses. Cordero, Parks, Smith and Zaher were each 
subject to an extensive, thorough cind probing cross- 
examination, and their credibility was established by the 
jury's verdict. There being no indication that their 
testimony at a new trial would be anything other than 
as given in the past, there is no basis for supposing 
that the verdict might be different, much less that it 
probably would be different. un-».wCd States v. Polisi, 

416 F.2d 573, 576-577 (2d Cir. 1969), United States v. 
Lombardozzi , 236 F. Supp. 957 (E.D.N.V. 1964), aff d 
343 F.2d 127 (2d Cir.), cert , denied 381 U.S. 938, 855 

S. Ct. 1771 (1965). See also. United States v. Zane, _ 

F,2d (2d Cir, Slip opinion , 227 decided November 4, 

1974). 

As this Court ruled in September 20, 1972, in 
denying one of the defendant Franzese's previous motions 
for a new trial 

"Rule 45(b) of the Rules of Criminal 
• Procedure denies the court the power to 
enlarge the period fixed in Rule 33 for 
making a motion for a new trial on the 
ground of newly discovered evidence. 

United States v. Robinson, 361 U.S. 220, 

224, 80 S. Ct. 282, 285-286 (1960). 

The time limitation is jurisdictional. 

United States v. Smit^, 331 U.S. 469, 

67 S. Ct. 1330 (1947); Jacobanis v. 

United States, 2 j F.2d 485, 486 (1st 
CTF." 1958) ; Oddo v. Unit ed States , 171 
F.2d 854, 858; 2 Wright Federal Practice 

and Procedure S558. 
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The burden of showing the right to a new trial 
rests squarely on the moving party» including the 
showing that the preconditions of Rule 33 have been 
met. The citation supporting this proposition is 
particularly appropriate. United States v. Franzese , 

321 F. Supp. 993, aff'd 438 F.2d 536 cert , denied , 402 U.S. 
995 (1971). 

For all the above reasons, the motion should be 
denied without a hearing. United States v. Troc he, 213 
F.2d 401, 403 (1954), United States v. Johnson, 327 
U.S.106, 66 S. Ct. 464, 466 (1946). See also. United 

States V. Williams , _ F.2d _(2d Cir. slip opinion , 

5543; decided September 25, 1974). 

Respectfully submitted, 

DAVID G. TRACER 
. United States Attorney 

Eastern District of New York 

Thomas R. Pattison 
Assistant U.S. Attorney 
(Of Counsel) 
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This memorandum of law, with supporting affidavits, is 
submitted in support of Mr. Franzese' motion for a new trial and in 
answer to the Governmentmemorandum of law. 

Although the sworn statement of Eleanor Cordero, submitted 
in our original motion papers, contains new and startling evidence, 
this motion is brought pursuant to 28 U.S.C., Section 2255, and is 
motion for a new trial based upon newly discovered evidenc; 

(Rule 33 of the Federal Rules of Criminal Procedure). Contrary to 
the Government's contention, the two-year statute of limitations is 
inoperative. The Government cites the case of Davis v. United States , 
411 U.S. 233, 236-242 (1973), in an attempt to have the two-year 
statute of limitations apply to the case at bar. Their reliance upon 
Davj^ is clearly misplaced. The petitioner in Davis raised the conten¬ 
tion that the Grand Jury which indicted him systematically excluded 
minority group members. The Court was faced with the very narrow istue 
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of whether the specific time limitations of Rule 12(b), Federal 
Rules of Criminal Procedure, applied to a Section 2255 motion. 

Here, there is no specific time limitation for Mr. Franzese' attack 
upon the validity of his conviction. 28 U.S.C., Section 2255, per¬ 
mits a motion to be "made at any time". .Neither a statute of limita* 
tions nor the doctrine of Laches is applicable to a motion under 

Section 2255. Heflin v. United States , 79 S. Ct. 451, 358 U.S. 415 
/ 

(1959). 

Uncir no view of the facts, however, can there be even a 
suggestion that '^r. Franzese has been lax in bringing this applica¬ 
tion some sevi's ars after his conviction. Eleanor Cordero was 
the wife of John Cordero, a Government informer and chief witness 
at the trial. The trial record is replete with offers of testimony, 
all:)wed into the record, that John Cordero held back the name Sonny 
Franzese because of fear. Realistically speaking, if anyone on be¬ 
half of the Franzese' approached Mrs. Cordero during the trial, they 
would have laid themselves open to an accusation of intimidating 
witnesses. The very act of reaching out to Mrs. Cordero (i.e., locat 
ing her address, contacting people who knew her, setting up an inter¬ 
view, etc.) would have aroused Mrs. Cordero's fears and suspicions. 

It was hoped that the passage of time would create a more receptive 
atmosphere. 

Point of fact - In 1971, an attempt was made to speak with 
Mrs. Cordero. Attached hereto (Exhibit A) is the affidavit of Mr. 

- 2 - I 
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Carmine J. Pepe. In the summer of 1971, he and an investigator. 
Carmine Delgardo, unsuccessfully attempted to interview Mrs. 

Eleanor Cordero. Her whereabouts were disclosed by Jack Eseveroff, 
Esq., who was acting as counsel on behalf of JOHN "SONNY" FRANZESE. 
As indicated in Mr. Pepe's affidavit, a strenuous effort was made 
to obtain a statement from Mrs. Cordero concerning her role in the 
bank robberies. Mrs. Cordero said that she would not talk to Mr. 
Pepe because her husband, John Cordero, had told her that John 
Franzese was responsible for the death of her former husband, Ernie 

9 

"The Hawk" Rupolo. Even in 1971, the fear had not yet dissipated. 

! 

The movant nerein has exercised "due diligence" in obtaining a 

♦ 

statement from Mrs. Cordero and corroboration of her statement. 

It is quite apparent from the face of Eleanor Cordero's 
original.sworn statement that this motion for a new trial is not a 

I 

frivilous one, but goes to \.he very heart of the prosecution's case. 
Mrs. Cordero states in unequivocal terms that "all df the testimony 
involving JOHN "SONNY" FRANZESE, and implicating him in a conspiracy 
to commit the above-mentioned bank robberies, is false". (Page 7 of 
her original affidavit). Simply stated, she takes JOHN "SONNY" 
FRANZESE right out of the Government's case. There can be no doubt 
that if her actual role was known to the defense, and she was avail¬ 
able to the defense, Mr. Franzese would have been acquitted. The 
Government's position that "there is no basis for supposing that the 



I 


i 

I 

r 


1 


1 


3 


R-rj 



verdict might be different, much less, that it probably would be 
(jifferent" is patently ridiculous, Eleanor Cordero, under the 
pains and penalties of perjury, has completely exculpated Mr. 

Franzese. Being an actual participant in the events, she uniquely 
possessed knowledge of the true state of affairs concerning the 
bank robberies. The original papers sulwnitted herein unquestion¬ 
ably established our right to a hearing. 

Judge Mishler, however, during oral argument, indicated 
that any matter which would corroborate Mrs. Cordero's statement 
should be submitted on papers. Pursuant to that directive, we sub¬ 
mit the following; Mrs. Cordero has stated in her original affidavit 
that after the Oceanside robbery,-they decided to destroy stolen 
traveler's checks, sin'^e they were numbered and "hot". Mrs. Cordero, 
John Cord«-ro, and Richie Parks, went to a restaurant/bar in Yonkers, 
known as Wilsker's, and intentionally left the checks in the restau¬ 
rant/bar in an attache case. Richie Parks stayed at the bar to make 
sure that the attache case was found. Manifestly, Mrs. Cordero's 
knowledge of the events comes from the fact that she was actually 
there and was an actual participant in the Oceanside bank robbery. 

AttacVJ hereto (Exhibit B) is the affidavit of Irwin 
Blye, a licensed .vfivfite investigator. As stated in his affidavit, 
Mrs. Wilsker, wife of the former owner of Wilsker's Restaurant, 
stated that, in fact, an attache case containing stolen bonds and 
traveler's checks was found at Wilsker's and t'at, specifically, she 
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was the one who ifound the attache case. This corroborates and 
establishes to an utter certainty that Eleanor Cordero, and not 
Ann Messineo, was the actual female participant in both the Kew 
Gardens and Oceanside robberies. 

Mr. Gillen, the United States Attorney prosecuting the 
case at trial, stated to the Court that the incident concerning 
the bonds and traveler's checks occurred in a place known as the 
"Red Coach Grill" (731, 732 of the Trial Record). He further indi¬ 
cated, "That's how they (bonds and traveler's checks) caune into 
our possession" (732) . The Government was thus aware of the actual 
location where the traveler's checks were found, since that's how 
they rame into their possession. The Government never let the »'^me 
Wilsker's become exposed at trial, and, ijr obvious reasons/ there 
was a real danger that defense counsel would be able to establish, 

I 

through eyewitnesses, that the woman present at Wilsker's was, in 
fact, Eleanor Cordero, and not Ann Messineo, as theit chief wit¬ 
nesses testified. 

In her affidavit (attached hereto as Exhibit C), Mrs. 

I 

Cordero states that at the time of her arrest in her home in Bethel, 
Connecticut, the arresting agents took from her closet one dress, a 
newly purchased black and white silk print dress with capped sleeves. 
The agents indicated at that time that this was the dress that Mrs. 
Cordero was wearing while driving the get-away car. However, Mrs. 
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Cordero states that she did not wear that dress during any of the 
robberies. It was worn on a single occasion, that being the time 
when they went to Wilsker's to dump the traveler's checks. The 
conclusion is inescapable, that positive identification of a woman 
wearing a black and white dress (Eleanor Cordero) was made by some¬ 
one from Wilsker's. It would appear that the Government could not 
risk the danger of exposing the name Wilsker's. The fact that 
Wilsker's was not mentioned resulted in misleading the Court and 
defense counsel. The Government knew where the checks'were found, 
yet the Government's witnesses never revealed the actual location 
where the bonds and traveler's checks were dumped. John Cordero 
testified that they originally went to the Red Coach Grill to dis¬ 
pose of the checks, but could not get in the Red Coach Grill because 
of their dress. They then proceeded to another location but, quite 
conveniently, John Cordero could not recall the name of that place. 

(1886 of the Trial Record). This incredible "lapse'of memory" is 

/ 

thoroughly consistent with the Government's cover-up and effectively 
blunted any attempt by defense counsel to obtain the actual location 

t 

where the checks were found. Their efforts at covering up were quite 
successful and it wac not until the October, 1974, affidavit of Mrs. 
Cordero that the name Wilsker's was revealed. 

As stated in her affidavit, Mrs. Cordero was arrested on 
October 1, 1965, at her home in Bethel, Connecticut. The Government 
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lilready had information from a confidential informant that Mrs. 
f!ordero was involved in the bank robberies and was the driver of 
the get-away car. Her daughter, Stephanie Cordero, was also in 
the house at the time of her mother's arrest. Eleanor Cordero was 
immediately taken to the hospital and Stephanie was driven to a 
foster home by two of the arresting agents. 

Stephanie Cordero has stated, inder oath (Exhibit D), 
that while she was in the car, being driven to the foster home, the 
agents told her that her mother was a bank robber and had partici¬ 
pated in several bank robberies. They told her that they knew that 
her mother and stepfather had driven her to a location In the family 
car, that she was left In the car for several hours until her mother 
and father returned. She was told by the agents that they knew that 
she was made to lay down on the floor In the back of the car with her 
mother while her father drove the car away from one of the bank rob- 
Ijeries. It is not difficult to imagine what a traumatic experience 
this was for Stephanie, to be to^d that her mother was a bank robber. 
Tl»o sequence of events described to Stephanie neatly fitted the 
agents' theory of how the Oceanside robbery was perpetrated. More¬ 
over, the agents questioning of Stephanie Cordero establishes that 
the agents had actual knowledge of Eleanor Cordero's role in the 
Oceanside robbery as the driver of the get-away car. 
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During the trial» John Cordero told Eleanor Cordero 
that defense counsel^ Maurice Edelbaumf might put Stephanie on the 
stand. Mrs. Cordero then asked Stephanie what she could possibly 
add to the case and Stephanie related to her the events that trans¬ 
pired in the car with the agents on the 4ay of the arrest. 

Mrs. Cordero, in her attached affidavit, firmly lays 

to rest any and all pretense that the Government did not know that 
/ 

she, and not 'Ann Messineo, was the driver of the get-away car. Mrs. 
Cordero attests to the fact that her husband, John Cordero, in his 
negotiations with the Government, was able to consummate a deal 
whereby Eleanor Cordero would be "cut loose from the case" and Ann 
Messineo would be substituted in her place. John Cordero assured 
his wife that it didn't ev«n matter that she didn't look like Ann 
Messineo, because they were going to get the deal anyway. He told 
her that there even were eyewitnesses who would be able to identify 
her as the driver c the get-away cars. Even this fact would not 
scuttle his deal with the Government. It is all very well for the 
Goverrunent to deny actual knowledge of the fraud perpetrated by 
John Cordero, et al. Eleanor Cordero, by finally coming forward, 
has offered information which makes such a contention one to strain 
our credibility. 

If our faith in the Government's contention can with¬ 
stand an attack by the circumstances recounted in the attached 
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affidavits, there remains the question of whether the Govern¬ 
ment's position can be maintained in the face of what must have 
been a studied avoidance by the Government's agents of patent facts. 

From the moment that the Government consummated its bar¬ 
gain with John Cordero, they engaged in the "studied avoidance" of 
the truth. No agent or United States Attorney ever once bothered 
to ask Mrs. Cordero to explain her actions, or even say a word about 
her knowledge of the robberies. No agent or United States Attorney 
ever even asked her to deny her participation in the robberies. This 
was despite the fact that she met with Mr. Gillen on several occasions 
while visiting her husband at the United States Attorney's office. At 
least this would have been blinding their eyes to the obvious. Neither 


does the Government have to drop the charges against a defendant to 
whom all the evidence points as a guilty party. By the very circum¬ 
stances of John Cordero becoming an informer and Eleanor Cordero meet¬ 
ing John Cordero in Mr. Gillen's office every day, they were no longer 
at arms length. Certainly the Government could have said to John 
Cordero (who insisted on his wife's release) "All right, we will re- 

t 


lease her provided she's viewed by witnesses and we get a better ex¬ 
planation of her admitted role in the transaction." Even after the 
wholesale substitution of personalities was mad'',, Mrs. Cordero was 
never asked to deny her involvement in the robberies, and much to her 
surprise (and relief), was never viewed by any eyewitnesses. The 
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Government deliberately and systematically avoided every opportunity 
to confront Mrs. Cordero, or put her non-involvement to any test. 

The most incredible episode in this entire action involves 
the refunding to Mrs. Cordero of the actual proceeds of the robberies. 
As noted in her attached affidavit, after the deal was made with her 
husband, $10,000.00 was returned to her without question. At first, 
the Government's agents stated, when Mrs. Cordero was arrested, that 
they had recovered the proceeds of the bank robberies. But once the 
bargain had been struck with John Cordero, the money was returned to 
Mrs. Cordero, without question. The money was returned to her despite 
the fact that the Government knew that some of the money found (to¬ 
gether with the money returned to her) actually had the same serial 
numbers as the bills that were reported stolen. Her story, that the 
money was given to her by her former husband for her daughter, was 
accepted without question. Not only had her husband bargained her 

4 

right out of the robberies, but he also bartered hef share of the 
loot back for her. If the Government has such a high regard (at 
least $10,000.00 worth) .for Mrs.* Cordeo-* s .veracity, then they should 
have no objection to the granting of this motion, inasmuch as it is 
principally based upon the allegations of Mrs. Cordero. 

It appears to be inescapable that any claim by the Govern¬ 
ment that Eleanor Cordero's role was unknown had to be the sheerest 
hypocrisy. Thus, the obvious conclusion to have been drawn was that 




10 




■R~ io 

I 


John Cordero, et al., were perpetrating a fraud on the Court and 
to allow them to do so was to assist in s.uch a fraud. The motiva¬ 
tion for ignoring the obvious about Eleanor Cordero, and making a 
blind bargain about her with John Cordero, becomes very understand¬ 
able but should not be sanctioned by this Court. The Government 
cannot avoid their obligation to see that "justice be done" and 
refrain from obtaining a conviction by the use of perjurious testi¬ 
mony. It is significant to note that the Government, although re- 
quested to do so by Judge Mlshler at oral argument, failed to deny 
by affidavit Mrs. Eleanor Cordero's allegations. We submit that 
they will be unable to do so. Shocking as it may sound, the Govern¬ 
ment took Eleanor Cordero right out of this case and substituted her 
with an entirely different person, Ann Messineo. The Government 

will be hard-pressed to explain away the record facts that although 

% 

Ann Messineo, the alleged culprit, was indicted, her case was severed 
for trial on consent of the Government and was disr^'lssed on motion by 
the Government (Assistant United States Attorney Boyd, 66 Cr 161, 
Docket Sheet entry for 7-1-71). Ann Messineo testified at the Polisi 
trial and declared her innocence under oath, yet she was never in¬ 
dicted for perjury. The Government could hardly press their case 
against Messineo without exposing the fraud perpetrated at the Fran- 
zese trial. 

Eleanor Cordero's attestations do not merely bear on the 
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question of her guilt, as opposed to that of Ann Messineo, but go 

to the very heart of the prosecution's case against JOHN "SONNY" 

FRANZESE. Mrs. Cordero states in unequivocal terms that JOHN "SONNY" 

FRANZESE is innocent of any conspiracy involving any b■^k robberies 

in which she participated. The Government knowingly used perjurious 

testimony concerning the central issues of the case. Mrs. Cordero, 

as an actual participant in the robberies, was in the unique position 

of knowing exactly how, when, where and by whom the bank robberies 

were planned, perpetrated, and the loot l^vided. Mrs. Cordero has 

been able to recall the events concerning the Oceanside and Kew 

Gardens robberies in intimate detail. The name JOHN "SONNY" FRANZESE 

never once enters the picture, succinctly stated, he had nothing 

whatever to do with the bank robberies. 

The affidavits of Stephanie and Eleanor Cordero, and the 

record facts of this case, establish that the Government knew that 

Eleanor Cordero was the actual driver of the get-away car and not 

/ 

Ann Messineo. Stephanie Cordero states that the F.B... told her all 

about her mother's involvement. Eleanor Cordero states that her 

• 

husband consummated a deal with the Government that included not 
only complete uninvolvement for herself but also the return of her 
share of the loot. The affidavit by Irwin Blye establishes that 
Eleanor Cordero was the female member of the bank robbery gang. 

Under no view of the facts can it be stated that the Government was 
Ignorant of the fact that their star witnesses ’•’ere testifying 
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falsely and wore committing perjury. 

This present motion is made pursuant to 28 U.S.C., 

Section 2255, which states: 

"Unless the motion and the files of the records 
of the case conclusively show that the peti¬ 
tioner is entitled to no relief, the court shall 
cause nocice thereof to be served upon the United 
States Attorney, grant a prompt hearing thereon, 
determine the issues, and make findings of fact 
and conclusions of law with respect thereto." 

It is respectfully submitted that Mr. Franzese has more 

than carried his burden of showing that he is entitled to the re- 

9 

lief mandated under Section 2255 of Title 28 of the United States 
Code. The files and records of this case do not conclusively show 
that the prisoner is entitled to no relief but indicate the opposite. 
Ml known notions of fairness and justice call for the granting of 
I hearing in this action. Our system of laws demands no less. 

I 

Dated: Kew Gardens, New York 

January 16, 1975 

Respectfully ^bmitted, 

LYON AND ERLBAUM 
Attorneys for Defendant 
JOHN "SONNY" FRANZESE 
. • Office & P.O. Address 

123-60 83rd Avenue 
Kew Gardens, New York 11415 
(212) 263-3235 


states district court 
i;a‘;tlrn district of rinv; york 
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btllT! U f.TATr;'; OF AT^r.PICA, 

-againnt- 

j 'llN FKAtiliLSr., et al.. 

Defendants. 


AFFIJAV ^T 

Docket 'o. 74 ' 157 

(6fi C’- 161 JM) 
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STA'iT- OF t4r.W YORK ) 

: SS. : 

<()»’rTTY OF OUHENS ) 

CARMINE J. PEFE, being duly sworn, do >ogos 


an<i Sciys: 

1 reside at 18 Monroe Street, JJew York. 

rii-v; York 10002. 

Daring the sumner of 1971, T met ELtAgo* 
(•<5g:>i;'»0 at the rierry-Co-Round Bar at Queens Boulevard 
-iii.i 4otn .Street, Sunnyside, Queens, New York. This 
meeting resulted from the following circumstances: 

JACK ESEVEROFF, ESQ., on behalf of JOHN 
t'h/. (/.k.‘Sk, discovered the whereabouts of F.L'''ANOR COPD.^ro, 
at» nj^toJ to r.:ach her and loft word that he wished • 
talk to her. She responded by calling him at his orfi;.-« 
•it Idf. Joralemon Street, Brooklyn, Now York, and a 










w .‘ .«i r inged f')r her to be intervicv/r-’ by m 


a inv-'Stiyator, CARMINL DELGARDO. Mr. Ef.rvrgoFF tV'r 
t;'>..uiiutiicated with me and told me of tn-i caLL.s ard of 
t.i.j di raiujeraerit for the iticoting and onrsuant to 'it': 
ri gie St, 1 went to the Merry-Go-Round Bar on Oue^ni' 
boulevard, Eunnyside, Queens, vow York with CAR'iIMi 
:>! and attempted to interview MRS. COI’DLiRO. 

I' * .1 wLEGAkDO arid myself questioned ELEANOR 

'jHiii ,•>.) js to the true facts of the ban!: robberies 
;c;. lujsband adjnitted committing togetner with 

r >»'r;;>, .’.MlTli aiidZAHER, a:id for which JOHN FllANZESE was 
'•■jisvicte.l as an alleged nasterraind. MRS. CORDERO 
! us-jd in tijk to U3. .MR. DFLGAfTK) and ’.'lysflf re- 
'.uiivd w'ltii ;ier for about a half hour; we porsiste-* 
i.i .isk.ir. j hor to jiloase tell us thr* trutn about those 
1 .ibhjrio.s and about a.ny role that .MR. JJHb rRA^'.’ESr 
i I in them or whotner he in fact did ploy a role, 

bill v'ac to no avail. HRS. CORDERO would not answer 

']u«':<ti.ni.s concerning the robberies. She said, at that 
till*, tiiat she would not talk, because her husband, JOHV. 
C-Mh)Fl<0, had told her that JOHN ’^RAHZESE was rcsponsilsle 
£.11 i.nc deatii of ERNIE ’’THE HAWK" RUPOLO. 


L 


bv/oiu to l>e£orc tne tl^s 
AAr>’j till'/ of IJet^’it>be^» 1971. 


~ — \ *• 

CAfsHW J-.TrFir V~ 
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;tati; of new York ) 

) ss. ; 

:OUNTY OF QUEENS ) 

IRWIN BLYE, being first duly sworn, deposes and says: 

' I am a New York State licensed private investigator, holding 


icenr.<‘ number 13665. 

That on or about January'2, 1975, I was retained by the wife 
>l the movant, JOftN "SONNY" FRANZESE, to conduct an investigation relative 

t 

to locating any person who could be able to corroborate the statement given 

« 

jy Eleanor Cordero, to wit, that the incident concerning the bonds and 
travelers checks occurred at a restaurant/bar known as Wilsker's, located 
in the Cross-County Shopping Center, Westchester County, State of New York. 

Through investigation, I was able to locate the former owner of 
Vilsker’s, Mr. and Mrs. Abraham Wilsker, at their present residence in Fort 
l,autlerdale, Florida. 

It was stated by Mrs. Abraham Wilsker that they discontinued 
the management of the restaurant/bar some time in 1967 and were actively 

mnnat|ing the restaurant/bar in the year 1965. 

Mrs. Abraham Wilsker stated to me that around 1965, in the warm 


-/catlKT, she found an attache case in their restaurant which contained valu- 
iblo bonds and checks which she possibly believed'bore the name "»'-nerican 
Express". She was certain that there was no cash in the attache case and 
tliat the bonds and other items were turned over to the authorities. 

Sworn to before me this 


I5th day of January^ 1975 

/ y'/" t / 




IRWIN BLYE 






0'*sir. WCMrrs 

N' * ^ ful S) la Naw Yo»t 

r r» ■<S 70 W 

Caallii- I in Ylnfa Cownly 
Camwiiilaa Ctpinn Mnfck M. IS74 
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STATE OF NEW YORK ) 

) ss. : 

COUNTY OF QUEENS ) 

ELEANOR CORDERO, being first duly sworn, deposes and says; 
October 1, 1965, was the date that I was arrested at my home 
in Bethel, Connecticut. At the time of my arrest, my daughter, Stephanie 
Cordoro; was at home. I was immediately taken to the hospital and I was 
not allowed to see my daughter. Subsequently, I learned that on the day 
of my arrest, my daughter, Stephanie Cordero, was driven to a foster home 
by the arresting agents, where she remained during my incarceration. 

During the trial, my husband told me that Mr. Gillen had told 
him that Mr. Gillen thought that the defense lawyer, Maurice Edelbaum, 
might put my daughter, Stephanie, on the stand. I asked what Stephanie 

could add and I questioned Stephanie and she told ra the facts included 

in her affidavit, which I have read, and which is attached to these papers 
When I was arrested, *the government already had information that 
I was involved in the bank robberies and that I was th^ driver of the get¬ 
away car. My husband, John Cordero, in his negotiations with the govern¬ 
ment, was able to make a deal where I would be cut loose from the case. 

It would be arranged that Ann Messineo would be substituted in my place 
as the driver of the getaway cars. When my husband told me of the arrange 
menc, I asked him if Ann Messineo looked Ij me. He told me that it 
doesn't matter what she looks like, we're gc.ng to get the deal. My hus¬ 
band told me that I was even identified by eyewitnesses to the robberies 
but that 1 would be cut loose. No agent or United States Attorney ever 
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made .Tie explain my actions, or Qven say a word about my . ’ge of the 

robberies. Yet I was not prosecuted. 

The same procedure was followed with the money that was found 
at the time of my arrest. At first the government agents stated that 

t 

they had found the bank 'robbery roney. but, after the deal was made 

•n 

with my husband, the money was returned to me without any question. The 

government knew that some of the money found (together with the money 

/ 

that was returned to me) actually had the same serial numbers thai, were 
reported stolen. My story, that the money was given to mfe by my former 

i • 

husband for my daughter, was accepted without question. Not only had 

my husband bargained me out of the robberies, out he was able to get me 

the actual proceeds from the robberies. I was not the only one to get 

property returned. Both Parks and Smith were allowed to keep automobiles 

which were purchased with moneys obtained from the bank holdups. 

Before my arraignment, Mr. Gillen accused me of being a partici 

pant in the robberies. I never denied that fact to Mr. Gillen, but only 

/ 

refused to apeak to him until I was able to consult an attorney. At no 
time, however, did I ever deny my participation in the robberies to any 

D 

agent of the Federal Government. Neither Mr. Gillen nor any other United 

States Attorney ever asked me to do so. Even after the substitution of 

Messineo for myself, I was never asked to deny my involvement. Much to 

my surprise and relief, after my arrest, I was never viewed by any eye- 
* * 

witnesses. 

1 

* s 


f 
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At the time of my arrest in my home in Bethel, Connecticut, j 

the agents took from my closet a black and white silk print dress, with I 

cap sleeves. No other dress was taken from my home. The ts indicated | 

that this was the dress that I was wearing during the ro .as. That , 

black and white dress was not worn by me during any of the lobberies and 
was only worn on a single occasion,.that being the time that we went to 
Wiisker's to "dump" the travelers checks. , ] 
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'■.■I'ATi; OF NEW YORK ) 

) US • * 

COUNTY OK QULENH ) 

STFPiIANIE CORDFR", heiii'f r LrsE. -f^ulv s orr., cirposos -ind s^iys: 

I im the fUnaqhtfM of F,1 --M!.u t s-’oro. On or nbo\it Ocfobor 1, 

'ho diy I li.i» my mot.ln • v.ms in o’i»- ’>on.o in NeLh'-'l , C.»i!' i- 

. ni , I w.ir. .Irivoii i.y fwo r.'^.T. .Tj-.-nts to l.,st-or hor-o. Khilo 1 w.is 
,li I'/.ii fontcr homo, Mio .njortn anhod mo if ^ k*i-'W 

I hill my iiioiihot war. .1 bc'tnk robbr^r -.mil had 1 ■.! r t. Le:’.fSiit ed in severa] o.in)'. 
rolJ.o. i,v 5 . Thoy also t.ol d ru' M 1..1 thoy know tliaf. mv mo’hcr and fathor 
h n .J* i von mo tc .i lo<'.it.ion in our cai and tliat my mother and father 
t. Lii. o.tr and cnlcrod another car, loavinq me in our car. They furt’ier 

i..ld iM.. that they know that T waited in the back of our car for two bouts, 
nniii my mother and father returnol in a different car. They told me 
I ii 't I liey knew all ab<.'ut: how my mother .ind I hid in the back of the car 
• i.tv f.it hot •drovo of''. 


: voi II lo befoti; mo this 
I'^lli day ol January, 1 975. 


[TEPHANIE CORDERO 


Clltr-ir ...... 

^Of^F. P (.1 

C .1 I 

Ci.Tifi, ..,, ^ 'I / 


4 

17^4 
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UNlTr.D STATrf DIFTRICT COURT 
EAPTVKK DIS'JHICi' OY OTV YORK 


Utll^IU UTA'/If' tr WLI'ICA T-n'iDyVIT^ 

- against - 74 C 1575 

JOUN "ECNKY- FPANZESE, 

• I 

Defendant. U • 

.- - X i 

EASTCnil DISTRICT OF HEW YORK, SE; 

THOMAS R. PATTISOK, being duly sworn, r'cposoo and 

says that he is an Assistant United States Attorney for the 
lartern District of Tew York and. is pref.er.tly assigned to this 
iratter. 

The following infoirntion is )>ar.c ' u-or. t review 
ci tlic official irnnscript of the tria.1 of ti.w tifo, the «>••• 
lU;ir, jH leiiioc.-i poM i.iel pio.. e.V rU .ll.e!.. 

offidavilF rnd exhibits. 

At the outset, it is the Gcvernirent' s porition that 
the ration as a whole, and Mrs. Cordero's affidavits in partic¬ 
ular, should be viewed in conjunction with the affidavit pf 
F.B.I. Agent Coulscn and the report of his interview with Mrs. 
Cordero in 1971 attached hereto as "Exhibit 1". When that is 
dore, the defendant Frar.zete's motion is seen for whet it 
truly is, irerely the latest in a series of rnsnuevers designed 
'.o "...gci rtr.ny cut on the EtJeet," (Ouote fit ibitid Ij 

rietnor Cordero to "Cenrine", Gov't. Ex. "1 ). 

It should be noted that, although Mr. Caririnc .7. Rei’r, 
in attachment "A" to tl»e defendants rw.tion of Jer.ui ry Ifll , I?/' 
stairs that he and one Canr.lne Delgado Interviewed Mrs. Cordero 
i'l the Merry-Co-Round bar, according to Mrs. Cordero, t<r.e 
"Nick Conti", accompanied by a "Carmine" (last name unknowr) 







/ 
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arranqod and conducted this intcrviev.’. Additionally, tbc- 
circun stances as to how and hy whom the rt-ciirq airaretd, 
contain curious and possiMy sifjr.i ficart di f Tc rtrccf . Tr th.is 
connection, it shoulc’ be pointed out that Kir. rcrdrn' rrti* 
tacted the police immediately ofttr the- v'i.' it to her daughter 
and that the mectinc wes surveilled by Cotectives of the Now• 
York City Polico Department. It is difficult tc believe that 
Krs. Cordero was lying ^ this time , i.e., in September of 197], 
under the above circumstances anc? under the very nc'Se.* of lolif' 
officern, who were, in effect, irer.ite ring the ertirc incident. 

The very crux of the Septerh-er ?9tb, 1C71 inoici; t ir , 
lic>\;evor, what can only be characttrlrcd as a laid aticipt to 
intimidate and 1. fluence a witness by thirOy veiled threats 
of violence, and .also by an overt cf^'er of biibery. 'Vl'i.t tbir. 
vvr not an atlc-ii'pt to elicit the "trttl:”, 1 ratlier fii 

I ti • ; t .. : r' ii j’ . i' . f . . ... 

Cordero's response to "Kick Conti's" question ccrcer'-ing .loin 
Cordero's tcstin:ony. Mrs. Cordero ftatc-s, accoidirg lc tbe- 
ogcnls "that she did not know that he lied", and that .Tohn neve: 
talked to her about the robb'Criefi, thus indicating Ici rr-. 
faniiliarlty' with the facts giving rise tc the conviction. 

It must also be kept in mind that this noctirg, and 
F!r»i. Cordero's recounting of it, occurred at a tin* v+.en sbe 
had no motive to conceal any alleged involvir.ent on her part 
ov^irg to f(*r of prosecution, the statute of llnitationn hi.vij.i;. 
rxm on the 1965 robberies. 

The fact that now, clmost throe end one- lalf y•c^r^ 
later, h'l’a. CixCcro finally providtd the [rceica statements, 
which had beer unucceaofully sought so long ago, is procf 
that tha prcclalirod peraiatenca of "Kick" and "Coririne", or 
others similarly motivatad, apparantly reaped its rewords. 

Kith the above in mind, let us anelyro the iq^ecific 


i i'n 
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allegations contained in the/defei dant'r. motion. 


I. ro^T:rryFKT ccwctAiyFNT 

Mr. Lyon and Mr. Boitel both allege that the (Vivernr.i;) t 
was guilty of impropriety in conceding all«-Cf.tionr> of I'y i‘. 
Cordero's invoivrent in the I'anV rolheries. ’’ven a oi'jfcry 
analysis of the trial reveals that such ellegcticns were not, 
only unconcealed, but were the subject of lengthy cross-exam¬ 
ination before t,h-e jury, and comprised a major keystone of the 
overall defense strategy. This strategy, it must be noted, war 
only available to the defense as a result of the Covernment*s 
voluntary disclosure of John Cordero's prior statement con¬ 
cerning hin wife's role, the fact that money earlier siered 
from her hc*d been returned, end the inforTration leading \>p t< 
her arrest. As the dcfc-ndant Frfnzese cnphaElrcd in his 
appellate brief, John Cordero admitted his v r- drove tlic car 
in the Augoit 13th, r’oJh'-iy (T. /f''', ’ . r y i • 

Br, p. 27) The defendant Franzese's appellate brief is re¬ 
plete with references to this issue, thus indicating that full 
and effective use was made of the Covernmert documents turned 
over to the defense not only at trial, but before the Ccurt of 
Appeals. Such is hardly the stuff of concealment. 

It is apparent that this charg«> of irprepriety it 
little more than a trensparent effort to establish what the 
defendant epparartly recognizes is an essential predicate for 
the exercise of jurisdiction of the district court here. 

_ For further discussion of this point the Covernirent ittpcc!fulli 


referi) the Court to its mcmoi endtm of law previously suJ-ritled. 


Tnr PFI2UFF OF TKF TPAVTUT'S CKFCrS 
The defendant Franzese alleges that the flovcrnnent 
del ilx'rnti'ly concealed the fact that a iiorl ion of Oe loot 


fr<T the August l?th, 19C5 robl*ery of the C<cear.Bide bank, con* 



I 
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f.iitircj of tri.vflcr's checks, were ircovrrril ii. n iirl.ii.-: 


kiitiwr. iis "VJiJskcr's" in Yonkers. Kow York. 


The record of the trial jnfici tes, howcvei U r.t the 


pro-Tixtion .'tturpted to ofrei the iictual traveler .IrcV.- ir.tr 


evidrnr.: (T. p. 731,732.). Althourh Kr. rillcn rtatr-: 


that hr. thought that the Ped Coach Trill was the situr r-f the 


recovery, such cn error in unc’frntarrVMr in lirlit of Jehr. 


Cordero'E testimeny cc.nceri ir.r the Ter Ccc-rh nrill. (fee- else, 
■cc.llc<iiiy ft p. 7<;0). Thtit. tentineny, hovtvrT , at pare IPPC, 


indicated that the Ped Ccach definitrly was rot the plrre vlcie 


the travelrr'f cl>ccks \/ore abandoned. This ccvplcd with the 


proc.c-evtcr'F acknowledqeirent that the Covernrrent was ii. persesri 
of the checks, could have, and shoulc’ have, pronpt'^''’ defcnc^c 


to incjt'ire as to the actual locnticr cf thr neizure. t’.'id the 


Covi rni .lit piiviilcd cn ii"" rTfer «f prorf < -t. , ’’c, 11 r ’ i 


• c'lI 'c.r. iito c \ c'ei'C e, tie ; c ti-ai ■ ' .Ic jccc^’Clt 


wculc » iKc-it Iccly h£.d te have 1 cen reveal c’. ') 1 c licl t hi t 


the c'rfor.fc appr rc ntly c'ic’ not s imply ask where they vctc 


feurd i:- ret the iseuc. The issue is that the abc\e ffcte 


dciror! 1 1 . t <■ me f^ui\ C'Cr 11 y that the Ccvctrrcr.l cert. irly c 


not del ihcrftcly ronccnl. references to VJilskers from the 


defense. I'cjain, £;uch is hardly the stuff of concealment. 


In light of the above, Kr. I,yon's f..nciful theory 


roncevning tlir; sic nificaiice of thr ceizv-rc- c.r h'rs. Cere c rc ' f- 


^l.^c) I nc’ chile f'lc’fj. arc seen as cptimistic ccnjectirc cr 


iiju I ••I t. 


I’oreovrr, viewed cbjcrtivrly, John Cordero's t»flir.<ry 


that ll.e ti.tc let's ch.icVr: vert lest c"uring t’r retrii o' ..r 


atterpted sale, ir much mere crccihlc than F'is. CorcVio's rather 


strained version. To take the risks inherc'nt in such a venture 


when the eecfn tt night, or a hor.firc* in a vacant lot, were 


loth equally avollublc anr' far lens c’angrrouE, would seem rathn 




T--- —t -— 
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illocical to even an amateur thief, mu^h less the professionals 
involved hero, when the only purpose was to got rid of the 
ch'-cks. 



THE STOLLN CAR 

in her original affidavit, Mrs. Corderi states that 
the automol.ilc used in the August 13th, 1965 robbery had been 
stolen from the" Tavern On The Green in Central Park, New York. 
John Cordero had testified at trial that this autonK>bilo 
was stolen from the vicinity of the Kew Motor Inn in Queens. 

As the attached F.B.l. reports (Exhibit *2") con¬ 
clusively demonstrate, the auto was stolen from the paikiiig 
lot of the Kew Motor Inn on August 2nd or 3rd, 1965. 

At page 12 of his memorandum of lav, Mr. Doitel (who 
represent.-, the defendant Potc-re and who has jcined in thi.s motit.n 
states, after cu.euariting JUs. Coi<ieir,-s cunlration eo..< eniing 

the theft of the car; 

"If that is true, its effect upon 
the integrity of the Government’s 
proof is substantial." 

We trust that the converse is also true. 


THE AFFIDAVIT OF STEPHANIE COKDERO 
Eleanor Cordero's daughter, Stephanie has submitted 
an affidavit alleging that on October 1, 1965, the date ot the 
Cordero’s arrest, F.B.l. agents informed her that her mother was 
a bank robber, and also told her certain details concerning her 
iiwjther’B participation. 

It is guite apparent from the fact of the arrest alone, 
if nothing else, that the F.B.l., at the time of the arrest, was 
ind.ed under the impression that Mrs. Cordero was a bank robber. 
Nevertheless, it is difficult to credit the recollection of a 
girl who is now only fourteen years old when she puri>orts to 
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n liitf Trt.ails of a rorivt rsat ion ctcuirirr v 1 f r. .•-ft •».; tnly 
five yicrs old. 

In any event, vher vievet’ in fho ct ntext of the ease 
as o whole, the iirpat t of such an cllt jaticn {’iriini si cs rre< tly. 
rurthcrnorc it is inconct ivaHe that aqents frcir the HanLrry, 
ronncfticut t‘frice of the r.P.I., v/hc v;ere tict f'crscr..^ 1 li 
familiar v/ith th.c facts of the case, but were noTely executine 
the New Yor); warranto, wotilcl so brutally trauireti ;:<• a five 
yi i'i- elt’ chile', .-re’. In the eovrft of ro t’eire^, vcliitijil^ 
fViftlt.'-t in i t’vf iice of any request to do so, details of a 
prost:c>ilicn theory concc-rnino this, or any other case . 

V. 

Mnr. crrrrpo'.g ofnial-c 

In her affidavit of January 15, 1?75, Mrs. rr.re'ero 
states "at no time howe'ver did I ever elcny i j ff rticii . t ioi- in 
the joMitrics to any tejent if the Iciiial < t'Vt > r M.ert. ‘lIi 
att.fhed affidavit of the prosecutor, Mr. Cillen, coui-''<-d \ i! li 
Aticjit Putrs' report concerning the denials ((ovt . Px. 13) raht 
it cle.ir th.-'t she had indeed denied tech eai/icipat.ft n. 

Moreover, Mr. f^.iiritc Idelbaur., in 1 is hj'ff on. 

tplf.l at pace rv stater: 

"In ccrrcrt icr. vith the rcear.*=idt‘ 
robbery, ho (Cordero) identified 
a report fjiven by him to the P.P.I. 
in February, l?6f), in which he is re¬ 
ported to have stated that de.«- ; 'i t e 
denia ls fvon hir, vif e Fl eanoi , she 
was Intlcei!' invoTved fn that robbery. 

(Firj'hasis added) . 

Thus, it can be fairly arsumed that ''rp Cerdr rr did 
indeed deny t hat r.ht- was Jr.volvi d in the ifM-c i ir s. 

cri cTiTiri; 

The T'Otion should be denied in all lesicctn. In 
spite of a pi/issive effort, the dcfc*ndant hat. failed to P'akc 
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any facluany !:ui-j.orl* c: allcgaticnr ccrccrnir^ prc t c cvtoi i. 1 
iri!.< ciK’vf-l -vfrjfitnl to elevate this can to the ::< v«'3 of 
Cii Jr:v[ > ii (cioc MctiC rariOv^ir. of Lav/). TbrreforCf t'e nctici. 
ir. one in vhich the two year li.nitation of Pule 3' of the 
locUral nu](F. of Crin.iral Procreiure /ppllcfi. 

V.’l ile- the ififorr'atior supplied in the defere'ent'r 
arrii.vil and i?ci.orandvm of law is presented as if it was O' 
major revclaticn., in analysis of the piic't proccee’inos rc.'il 
that nof.t, if not all of the iKitters dealt with wc-j c confide iccT 
and rejected by the trial jury end by various appellate Courts, 
(e.q., the Massineo disiritsal, return of the roney to Prs. 
Cordero, alleoatjonc concernirc M.rs. Cort'ero's involveirent ir the 
rohljories, etc.) 

The fact that the Issues Involved here, rciretfr< a 
riJi. l.rd V- f.Fic.n of that v-hich was already litirfft^ if ' 
iiji.i «j't. fir. roitcl's ireircr.-rt’vn' ir , at Icart in part, ; verr 
for vord copy of Kr. tdlehaumn'appcllate's hrief. (Corparo 
I rfinrose brief, paeje. If, with e'outle ast»ri.tlcd fc- tnote in 
Vr. rc'toJ's reiro at pace 7; Iratir-rse- l-rti'', payc IP, roiteO 
ncT'i pace f, etc.) 

f ie^rificint ly , I'r, Pcitel c'ces pot borrow the 

fellowincj pissice froir Pr. rdlel-aur\'s brief; 

"Under further cross-exaninaticn, 

Cordero adimittc'd that on the occasslon 
of the Cccaiside robbery, "ny wife 
drove the car." (Frarizere brief, 
p.77). ’ 

Cuii.e obvit.usly, the €^^ove passaco, insofar 
iiK it indfcatcf; th.M Prs. Cordero's role was explored during 
the trial and a. Bitter of record which t)e jury considered. 










R-11 


- R - 

docs not quite fit in with the precent chnraet f ri/.ni* n rf 

the roticn as involving significant rev.’ly discovercc! eviclf-ncc tc 

brought forth foi the first time. 

vn’Fl-11'Crr, it is respectfully submit tc ri that (Icfc ri-i.-t 1 
f.ioi ion l<; denied. 


.Sworn to liefore me this 
clay of t'arch 1S75. 



THOMAS R. PATTIEON 
Assistant U. S. Attorney 




RJU:TRP:rap 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


H'78 


UNITED STATES OF AMERICA 
- against - 
JOHN "SONNY" FRANZESE, 

Defendant. 


AFFIDAVIT 
74 C 1575 


EASTERN DISTRICT OF NEW YORK, SS: 

DANNY O. COULSON, being duly sworn, deposes and 
says that he is a Special Agent of the Federal Bureau 
of Investigation, duly appointed according to law. 

On October 1, 1971, Eleanor Cordero was interviewed 
by myself and Special Agent T. Barry Goas, concerning 
events which occurred on September 29, 1971. Following 
that interview, on Oc-.ober 4, 1971 an FD-302 summarizing 
this interview was prepared by Agent Goas and myself. 

I have read and examined this FD-302, a copy of 
which is attached to this affidavit, and it is totally 
true and accurate insofar as it relates that which 
Eleanor Cordero told Agent Goas and myself on October 1, 


§ ■ - 


1971. 


0 . 

DANNY O.toULSOH 
Lai Cgi 


COULSON 
Special Cgent, F.B.I. 


Sworn to before me this 

day of March, 1975 


I 
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riOflAl tUXAU OF INVESriCATION 
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« 


o.M_in/A/7i 


New York, ^405-7503^',lasinteri^® Avenue, Queens Village, 

furnished the £ollo»/ing info^tiinl residence fnd 



JOHN COkDvS Kc assaulted by 

over 1.000 stitches anS extensive CORDEKO rLSred 

HoStSffSeenf 

tfi^t tS^:- ~ 

several ycars\?nd^is^ctnpllycd^under“t'‘^°^ ’^A for 

f the Linwo^d 

--f... joi-9720. -i-reet, (.iendnle, Queena, iJc-./ 

caine to hLEi*;OR**CO°o^TO^o^ro^-'^° Septenber 29, 1971 tvo 

®spss? 13 l|?s":ss 

saying the^; wLiniu^ritlr/*^ "l-hes^Ll!‘'Le.f Uft 

s^siSgigspsp ™ „ 

>or. ^lEWOI: asked who he was and ■’ 

"• '“^'^i'- -■ -m 81-4406 - ''.I 

SAs 'bAhMY 0. COULSO:J and T. DARKY ^OAS 

- —tvw^ / _1 


IXXl_/_piah_ 


.. D«l« 


10/4/71 


• m»4 H* 


»«• A«f c**clw««««i •! *k. rAi It . .A. 

-•t tm *«Ha. r»»F •* **‘* '■»* *• Wo^ !• 






NY 91-4406 


wci'D ,;S;!',7,"‘'5^'>"- (NYcri^y “? 


S-SM,'."on '^"Y =» Hounraa, S“ .i^.r 

-ho idootifio., ,. 

‘■«<Yddd o« of^;!,^-!'' ^ 

‘•*ying to get SONijy 

anything to get 

had lied 
and tliat 

rrsS§«^'-ri 

CAIIMI;j£ stated "t 

*->1.00, I want SONNY n..<- 

■••"<• »hc »o.MrSo\=tgSEj,.toS IjOjgoo „.o 

i-co„oo h,■%';!;'!;,••■?!=«<' euto If „ '' “"" 



R-S! 


Ny 91-4/*06 


laLhci of her daughter, STEFIIANY. ’ LCiNOR s first husband and the 

=cnt.. ■>' ■^''“- "« 

<Vt‘u:r„:,‘;:r.'‘™‘' v«« ai™Ks6Rfj'L"o‘?h5r 

her <laii,;liLer iC sho°dld‘’mt'^Mlp“a^.‘‘ “"’'“a asainst thi safety of 

Jimv h.i.Kd‘u;S,?ff?.,'S'='“?KiJ I'alP the. locate 

iOlOTV |■,t,,ae■Se at his trial Jer^Jt ''^.tastioony agilSst 

K shi'ieid illy iifiiLuoi°fi“!;;™- ‘•““*'Kh“thi filioi;iiB°irid,..y 

.-h She «™tie“'V‘L"J?y*rRii.'id'?iir‘"« '‘-"-palaa at the two 


Niimbcr 1 (NTCK rnsrPT’ 


Sex 

Racu 

Height 

WcigliL 

huiid 

l^lair , 

hyes t 

Complexion ll 

Age 
Dress 

Residence 

j»iinl)or 2 fCAiiriT.\’2 5 


Sex 

Ktice 

Height 


Male 

White 

5 feet 9 inches 
Ijj pounds 
Medium 

Black - Bald on top 

drown 

Olive 

sf5»d“i‘i’ ‘■to™ 

lianhattan, New York 


Mule 

Vjitite 

5 feet 7 inches 





NY 91-4066 


Weif.ht 

Build 

Hair 

Eyes 

Complexion 

Age 

Dress 

Characteristics 


165 pounds 

Heavy - well-built 

Bro\^m - thick - curly 

Brown 

Olive 

Approximately 27 

Black and white sports jacket, black 
pants 

Spoke with "Brooklyn accent*' 


;• A 
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AFFIDAVIT OF MAILING 

STATE OF NEW YORK 

COUNTY OF KINC.S 

EASTERN DISTRICT OF NEW YORK, ss: 

__ being duly sworn, says that on the_ 

day of_,_, I deposited in Mail Chute Drop for mailing in the 

U.S. Courthouse, Cadman Plaza East, Borough of Brooklyn, County of Kings, City and 

State of New York, a _ 

of which the annexed is a true copy, contained in a securely enclosed postpaid wrapper 
directed to the person hereinafter named, at the place and address stated below: 


Sworn to before me this 
day of 


AFFIDAVIT OF PERSONAL SERVICES 

STATE OF NEW YORK 

COUNTY OF KINCS 

EASTERN DISTRICT OF NEW YORK, sa: 

__ being duly sworn, says that he is smployed in 

the office of the United SUtes Attorney for the Eastern District of New York. That on 

the _day of__ he served a true copy of the annexed 

...__on the office of_ 

attorney for ___- herein, located at--- 

......, Borough of.- -, City of New York, by 

leaving a true copy ef same with his clerk or other person in charge of said office. 


Sworn to be 
da. 


me this 



























United SUtea Attorney, Attorney for_ 

Attorney for_ 

THOr^AS R. PATTI SON 
Assistant Chief, Criminal Division 
■.—. 596-3416 
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PLEASE TAKE NOTICE that the within UNITED STATES DISTRICT COURT 

will be presented lor settlement and signa- Eastern District of New York 

ture to the Clerk of the United States Dis- - 

trict Court in his office at the U. S. Court- 
































APDrmvl 

1 

Pred ication 

This Investigation was initiated upon receipt of 
a telephone call from Mr. HERBERT A. LEE, Executive Vice 
President, United S'avings and Loan Association, Oceanside, 

Lvr YorK to SA FRANCIS J. SANDIN at 10:15 AM on August 13, 

D 065 , advising that the banK had been held upthree white 
men who escaped in a I 965 dark colored Buick driven by a 
woman. 

Narrative 

About 9:55 AM on August 13, 1965, three armed white 
men entered the United Savings and Loan Association, 

Long Beach Road, Oceanside, New York. The 

TiEREPFRT A. I£E, Vice President, and two female employees in 
•c’le officers platform area. The second subject v;ent to tne 
last teller’s position occupied by JOHN T. BARCI^Y. subjec 

appeared to be the lender. A third man walked behind the 
tellers• cages pushing a woman customer in front of him. inis 
third nan emptied BARCLAY'S cash drawer of the bills contained 
there lii including the marked money. After emptying the cash 
drawe?, the third man went to the safe and removed some blank 
First National City Bank of New York Travelers Checks which 
were in a metal box. He also removed a red manllla, envelope 
size, expanding folio containing trust records and guardian 
letters. All items were placed in a shopping bag by the third 
Bublect All three left the bank together and escaped in a 
1965 dark green Buick Electra sedan. This vehicle had been 
Btolen between 11:30 PM on August 2, I 965 and 9:30 AM on August 
3 196 ^;, while parked at the Kew Motor Inn, Queens, New York. 

The driver of this getaway car was a blonde female. The car 
was recovered in Oceanside, New York, with the motor running. 
Attached to the car was a license plate stolen between o:00 
PM, August 10, 1965 and noon, August 12, 1965 from a car 
parked in Rockville Centre, New York. Residents of area where 
getaway car recovered sew two cars near the location, one 


.1 






FEDERAL BUREAU OF INVESTIUATION 


8/15^5 


. 4 - IQ TQfiR v/hile conducting a 

At 12;27 PM, on AuG^st 13, Special Agents 

Bcarch of the area in the ^^^gj^^ocated a 1965 dark Green, four 
JOSEPH TANGEL and bearing New York license P^ate 

and l!to Staring 1965 Coaanonwealth 
'U 4208 , 1965 tab #224T3or, ana inspection sticker 

;rfmSS“5to''“S®ie?S*’?SSSS of the wlndahield. bearing <-705434. 

TS%?ss''i/mSssiw®AvSSSS,'”sssSn”ss^'N4v''?SrKrat 

on the north side of Pa Fairview Avenue, 

an open lot between 85 and xx( rtxxi 




. _.. . NY 91-4461 _ 


On _ 


8 / 13 /65 at_nrea nslde. New York -pjjg ^- 

SAS JOSEPH TANGEL and 

JOHILJL!L,STAWipj|n^_Date dUt iU 


8/17/65 


IL-'dllnbi-ed oatB.de your H*ency 


^NO tntvl ___Date di-rt-ited--- 

1 n. t IS Ih** jr.>p^rty of the FBI and is loaned to 

i-ndiitions nor conclusions orthf-» bl. .i is me ,r |.e , 


•fST»y' 


V 




jtA',- 




federal bureau of investigation 


8/25/65 


Bureau, 

llconso Ltt2-72l lor x^op wa address of 

An automobile handbook boari g „ ‘ Pennsylvania 

Jacob Boyer, 23a mileage on the odometer 

found inthe glove compartment. 3 tated that 

r;^r??^^i a .irror 

attached to the sun visor. 


8/13/65 Garden City, N.Y. pile ff ^ 




'SA ARTHUR D. KEEFE, JR. 


8/19/65 


_=__36 -—Date dictated---- 

'’y-- ^ IK- K-ni It 1. Ihe property of the FBI and le loaned 

vo^ i^oTy* urd'lircC^e'lS'. 




m 91-4461 

? DT:mpm i 

]. 

?T q.U’;^:n3, nsv; york 

The following Investigation was conducted by 3AS 
AFTKUR D. THATCHER, JR. and JOHN J. kILCOMMCNS. 

on AuKUSt 13 , 1965, MARTIN KOLENS, Assistant Manager, 
Krw llc'-or Inn, Union Turnpike and Grand Central Parkway, J^alca, 
Sew aSJised thai JACOB BOYER, of Hanover, 

,ras JeSatered at the Kew Motor Inn when he reported the theft 
of hls^lf^65 dark ^reen Bulck Electra, four-door r.edan, s^e- 

tlme between late evening, August 2, r°Setalls 

Aiif/iio-’- 106*5 KOLENS was not acquainted with other details 

of the theft, and s^gested contaetlng ALFRED MESSINA, Manager, 
on August l4, 1965 . 

on August 13 , 1965 , ROBERT KEMERSON, J''"" 
restaurant and bar concession, Kew Motor Inn, advised that 
he had tended bar on the night of August 2, to 
un*-ll 4-00 A M , closing time, KEMERSON was unable to reca-l 
an^ iarpatJinrttat evlnlng who were similar In description 
to unknown subjects In this case. 

on August 13, 1965 , GERARD FIGOIANI, bartender, 

.Ton rod Room, Kew Motor Inn, advised that he 

Tooall any recent bar patrons who were similar In description 
to unknown subjects In this case, 

be alert for their presence and Immediately notify the FBI 
In the event he obtains any pertinent Information. 

On August 14, 1965 , ALFRED MESSINA, Manager, Kew 
Motor Inn, advised that to his knowledge, JACOB BOYER s 
Ltomobile was parked In the extreme right 
front of the motel, when It was stolen sometime during the 

of August 2, to August 3, 1965. The t^ft was reported 
to the 107 th Precinct, New York City Police Department, on 
August 3 f 1965 # hy BOYER. 


MESSINA recalled that BOYER said that he and his 
wife also had clothing and a camera In the vehicle when It 
was stolen. 
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UNITF,D STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

_______X 

UNITED STATES OF AMERICA., AFFIDAVIT 

- against - 74 C 1575 

JOHN "SONNY" FRAN7F.fF, 

Defendant. 

___X 

EASTERN DISTRICT CF tT>; YORK, SS: 

MICKAEl J. CILEFN, being duly sworn, der-oses and 
says that ho is an Altornoy at Eaw and v/as forrerly an 
Assistant Lnitrd States Attorney for the Festern Fistricl 
of Kev; York and that he was the Assistant in charge of the 
case of United States of Ajnerica v. John "Sonny" Franrese, 
et al. 

I have been shown a copy of a ref-ort dated March 
3, 1966 prepared by Special Agent Edward J. Putz. That report 
indicates that I advised Special Agent Fvtz that Eleanor Cordero 
had denied that she was involved in any bank robberies. VTiile 
I Aave no independent recollection of wl.en, where cr under 
what circuirstarces this denial was made to me, a reconstruction 
■ the events Indicates that it must have occurred sometine 

between Cctcter 1, 1965, the date of her arrest, and February 
7, 1966, the date of my communication with Special Agent Putz. 
During this time period I spoke with Mrs. Cordero on several 
j occasions and her dsnlal to me is perfectly consistent with 

I my prior and subsequent actions during the course of this 

* prosecution. I respectfully point out to the Court that over 

j nine years have elapsed since these contacts with Mrs. Cordero 

, as a result I am unable to be more specific, however, I have 
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reason to believe that my communication to Special Agent 


Putt was inaccurate in any way. 




MICHAEL J. GIL^N, ESQ. 
Attorney at Law 


Sworn to before me this 
—<ay of97 5. 


iST-re B. co^:■:N 
Matary PkVic. CSsia e5 l!a«r York 
ria, 

QualiHaJ in Kinji Csnnty 
Cartnceia filad la Naw YerV Cminty 
OaaMBlida* Eavlraa Marcfc )l>, IV7( 


i * * • ajk*** * ^aa^A^a * *^**i«*a**a^Wa^« 

•*?•••. a .• i •• •• . N • . • I a • • . < a a*^’* * * 
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Y 91-4406 

ABBlBtant United States Attorney GI^>N 
reduce JOHN CORDERO as a Government witness fiTct 

f ANTHONY and SALVATORE POLISI due to the 
which appeared in the earlier statements made by COKi^nu. 

\ According to Assistant United States 

fthe conflict which appears In these statements arose 
CORDERO'S hesltance to furnish Information .1 

funoclatlon of this bank robbery gang with JOHN Sonny 
&RANZESE who, according to CORDERO'S latest statements, is 
deeply Involved In masterminding a number of 

Assistant United States Attorney received 

time the Obstruction of Justice complaint had been 
from Mrs. CORDERO, both Mi. and Mrs. CORDERO denied ^ 3 ^* 

roRWRO was involved in any bank robbery violation, 

advised that Mrs JORDERO drove one of 

the thr^e switch cars In the robbery if United Savins 

and Loan Association, Oceanside, New York, August 13» 9° 

Assistant United States Attorney QILI^N advised 

that the shadow of doubt cast by the ®°?^iction®of 

statements of CORDERO and ^ils wife made t.ie O^structio 

Justice violation unworthy of being further pursu 

prosecuted. 
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At ^ ^f//'fy 


>✓//// / 


III I • Iti I M A I • I •11 

>V M I I / 1 M t I • I • ‘ A 1 I M 


f .O /»»•*• AV INlif. .HIW(>Ar«l>IN‘t.N M<1l«» 
.T, * 


Mcirch 10, 1975 


lion, liii'ub f shlcT 
Lliiitid st.ito'i District Court 
li.iuli i n Mist ic't of tk'v; York. 
2 . 1 ') (’ulm.in ri.i/.f- r:ast 
Iwool. lyt:, Muv York 11201 


R«v: Un.itcd States v. John rran.-iGse 

Dear .fuclqa M.i shier: 

• 

Unfei tuna i.cly, J wa.s rjncjagecl before Judge Morrison at the 
t inii' v.’hen the final papers were submitti'd to your honor and 
wIk'ii our jffiee received the resi onse from Mr. Pattison, the 
•is.sistant Uii i L«.'u St.itc'S attorney or. the case. V’hen I read 
Mr. i'llli ;on' :i papers: I determined that there were two points 
Lheia in c nitainid to which I thought your Honor should have a 
lespotuK? roll- Mrs. Cordero, in order to have the .issues before 
you lully elai ilitMl. Tlicrefore, T am forwarding Mrs. Cordero's 
two-p.Mio ifCiclavit. 

I h.ivo .j 1 ;o l/e< p confronted v.ith another problem n that another 
Witn.;.; c ime to iny of fie anr said that she has information on 
thi.s lalt-'r. . 91,0 ejave me th.« information, which I believe to 
1)0 ix'-t in- nt, lull relii.s^d to put it in v;riting and said that 
.nhi- V.' Ill (I only <1 i scl o;,t> it te your Honor in order to insure 

' V. )ul(i not hit the pre-ss cr ejet hack to those when she 
I'Mr--.. j nlKuJii lil.i- an opportunity to personally rala'e to 
your !:oii( the snbjei't matter of this proposed tostinonv. 

L won If! also hoi'xi thtil your Honor will afford us an ippertunity 
u fill' h(;ario'f on our application. 


Very truly /ours. 






I 

& 


STATi: OF Ni:w YORK ) 

) ss. : 

(’OUNTY OF OUFENS ) 

I’.LEANOR CORDERO, being first duly sworn, deposes 

.mil .suyu: 

I h.ivc read the answering papers of the United State*, 
c.ovri nnient that were submitted in opposition to the motion of 
.lolm "S<nuiy" Fran/.ese for a new trial. I make and submit this 
..ttidavit in order to clarify some of the misstatements which 

.ire cont.jjned in the Government's papers. 

In the Au<iust 13, 1965 robbery, there; were three auto¬ 
mobiles involved. The automobile described in the Government's 
rt;ply (the liuick Plectra, stolen from the K-iw F.otor Inn) was 
used as the actual getaway car from the bank. I drove that 
.luLoinobile. After leaving the bank in the above-described 
automobile, 1 dropped Parks and Smitty off and then proceeded 
to my car, which I had left parked with my daughter, Stephanie, 
inside. The automobile that Parks and Smitty used as their 
"switcl) car" was the car stolen from the Tavern On the Green. 
The ('.ovornment is ijuite correct that the car stolen at the Kew 
Motor Inn hail stolen plates on it. I know this for a fact, 
since it was I who drove Richie Parks to a parking lot in Rock¬ 
ville Center, Ixsng Island, where he stole the license plates. 
The parking lot was across the street from a garden apartment. 
It had high hedges and I can find and locate the parking lot 
and would bo willing to show it to anyone who wisl es to take 



me there'. 


The pnrkinq lot is located across the street from 


402 'lerriek Road, Rockville Center, Lonq Island, and the 
reason J know that particular parking lot was because there 
was a man wlio* lived in that house who was a friead of my late 
luisband, Rruio Rupolo. 

As I stated in my original affidavit -.0 this Court, 

1 li.ivo bee^n hesitant to come forward with the tr Jth concerning 
/ 

tills case out of fear for my life, from the threat of my hus- 
b.md, John Cordero. In 1971, when I was asked to come forward 
by I ('I'resent.atives of Mr. Jack hsevoroff, I was still in fear 
of my husband and it was for that reason that I remained hesi¬ 
tant to tell tliO truth. For that matter, the Government must 
be .iwat<? of the' fact that it was during that period in 1971 
Lli ii I was given 24-hour a day police protection, because of 
my tear of being injured by my husband. 

Sworn to before nu' this t . 1 ' •'•//, 

( • ( < ' ■>.y " • ___ 

lOth da'/ of Mai ch, 1975. ELFANOR CORDERO 




UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 
-against- 

JOHN FRANZESE, also known as 
"Sonny", WILLIAM DAVID CRABBE, 
also known as "Red", NICHOLAS 
POTERE and JOSEPH M. FLORIO, 
also known as Whitey", 

/ 

' Defendants. 


74 C 1575 
(66 CR 161) 


Memorandum of Decision 
and Order 


March 12, 1975 


The defendants, John Franzese and Nicholas Potere, 

move to vacate the judgment and commitment dated April 17, 

% 

1967, on the ground that the convictions were obtained on 
false and perjurious testimony, in violation of their right 
to due process. 28 U.S.C. §2255. 

The Government's case rested on the testimony Of 
John Cordero, Richard Parks, James Smith and Charles Zaher, 
accomplices in a nvirober of armed bank robberies, and co¬ 
conspirators in a conspiracy to commit armed bank robbery. 

18 U.S.C. §§371 and 2113(c) and (d). These applications are 
based on an affidavit of Eleanor Cordero, in which she 
asserts that the testimony of Cordero, Parks and Smith was 
false and perjurious and known by the government to be false' 
and perjurious in several respects. 


m-6S— 3>lT-7a— 3aU-«lS3 
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Mrs. Cordero's affidavit states: 

(1) that neither Cordero, Smith or Parks were in New 
York City from the period July 10, 1965 to July 22, 

1965. She submits a post card from Smith indicating 
that he and Parks were in Puerto Rico, the card being 
postmarked San Juan, July 19, She further states that 

she and Mr. Cordero were out of town together during 

/ 

that period; 

(2) prior to the armed bank robbery of the Kew Gardens 
Branch of Lne United Savings & Loan Association, which 
occurred on July 30, 1965, she (not Potere) cased the' 
bank and she (not Anne Mess^ineo) drove the get-away car; 

(3) the get-away car that was used in the August 13, 

1965 robbery of the United Savings & Loan Association 
in Oceanside, was stolen from a parking lot of the - 
Tavern On The Green in Central Park, and not from the • 
area of the Kew Motor Inn; and 

(3) that travelers checks stolen from the United Savings 
& Loan Association in Oceanside vere disposed of at a 
bar known as Wilsker's by leaving them at the premises 
for the purpose of diverting suspicion from frequenters 
of the Kew Motor Inn, Cordero and Parks testified that . 
Franzese ordered them to meet a fence at a bar in Yonkers 


m—aB-4-iT<i3-agM-«iu 











for tlie purpose of disposing of the stolen traveler chcclcs^' 

t 

The Government submits an interview report by Special j 

Agent Danny Coulson dated October 4, 1971, recounting an in- i 

I 

terview with Eleanor Cordero in the presence of Special Agent I 
T. Barry Goas. The report states that on Memorial Day, 1971, 
Mrs, Cordero was assaulted by Mr. Cordero with a hatchet; she 

i 

was severely beaten and required extensive hospital care. One I 

' j 

thousand sutures were required to repair the injuries. On 
September 29, 1971, an individual called Mrs. Cordero and 
represented that his name was "Nick Conti", an investigator 

/I i 

for a law firm representing the defendant Franzese. , Mrs. j 

! 

Cordero was concerned about her safety and that of her 
daughter and notified the police, A detective from the New 

i ■ I 

York City Police Department observed the meeting between Mrs.j 
Cordero and Conti at the Merry Go Round Bar. At that j 


rr 

-He arranged to meet Mrs. Cordero at the Merry Go Round Bar 
on Queens Boulevard at 46th Street in Queens. At the bar, 
Conti was accompanied by a person identified as Carmine, 
who told Mrs. Cordero, "we want to get Sonny out on the 
street. We will do anything to get him on the street." 
Conti asked Mrs. Cordero whether she knew that Mr. Cordero 
had given false testimony in the Franzese trial. She 
replied that she did not know. Conti asked Mrs. Cordero 
whether Mr, Cordero discussed the bank robberies with her. 
She told Conti he had not. Conti told Mrs. Cordero,"we 
^ant you to go to court and say that your husband lied in- 
Court to frame Sonny Franzese. We will make it worth your 
while. We will pay all your expenses, any expenses you 
think are necessary. Does $50,000 sound like a lot of 


—monev -to—vou2_ 
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I' meeting, she told Conti that she was not aware that her 

;l 

1' 

i| husband testified falsely and that he did not discuss the 
|j bank robberies with her. 

'{ The report of the New York City Police Department in- 

il 

\< dicates that Jacob Boyer of Hanover, Pennsylvania, the owner 
j of the get-away car, reported that his car was stolen from 
!i the parking space in front of the Kew Motor Inn sometime be- 

l' ^ 

1 tween the night of August 2, 1965, and the morning of August 
3, 1965. 'Phis is consistent with the testimony given by Mr. 

Cordero. 

I , 

THE PRESENCE OF CORDERO, SMITH AND PARKS AT THE MEETING 
ALLEGED TO tlAV E TAKEN PIACE BETWEEN JULY 19, 1965, AND 
JULY 22. 1965 . 

Cordero testified that he. Smith, Parks, Zaher and 
Salvatore Polisi were at the Aqueduct Motor Inn on or about, 
and between July 19, 1965 and July 22, 1965 (Tr» p» 1781, . 

! 1787); they met at a bar of the Aqueduct Motor Inn. Cordero 

li * 

l! entered a room in which Franzjese, Matera, Crabbe and Florio 

,l 

II 

ij were present (Tr. p. 1783). It was at this meeting that 

II 

!' Franzese announced that he would handle the planning and 
' supervising of bank robberies instead of Polisi. (Tr. p. 
1783-1784). 

The presence of Smith and Parks in Puerto Rico on 


m—as-s-iT-Ta-soM—ciss 
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*iui.y ly, 1965 is not inconsistent with the testimony of Mr 
Cordero as to the approximate time of that meeting, nor is 
Mrs. Cordero's allegation in the affidavit, if true. Won- 
sistent with the testimony given by Mr. Cordero. ^ 


tkstimony concerning the 

DRIVER OF THE GET-AWAY Q 


ROLE OF ANNE MESSINEO AS THF 


— - in cne Dank robberies. Though Mr. 

Cordero denied that his wife was Involved In the fobberies, 
I he testified that hs wife and daughter were In the switch c 
ard that his wife drove him away from the area of the bank 
after the robbery of the United Savings 6. Loan Association 
' on August 13. 1965. (Tr. p. 1866-1888). He acknowledged 
;| that he told the F.B.I. that despite his wife's denial, she 
was involved in that robbery (Tr. p. 1996). He also said 
that in the statement made to the F.B.I., he told them that 
he was not sure as to whether Anne Messineo or Smith's girl 

ove the get-away car. He readily admitted that hi; 
wife accompanied him and the other bank mhhovc - 


friem 


o 





jto Utah, where a bank was robbed on September 13, 1965. 
j (Tr. p. 1905-1908). Cordero, Parks and Smith robbed the 


I 

I 

I 

I 

I 

II 
I 


bank. Cordero testified, "... the three of us jumped^ 
in the car. We drove back to the switch car." (Tr. p. 
1909). Despite Cordero's attempts at times to exculpate , 
his wife or minimize her role, the jury was advised that 


his wife did have a role in one or more of the armed bank 

ij 

i| robberies. 

1 

I A fair reading of the record shows that the 

Government revealed everything it knew concerning Mrs. 

: Li 

jCordero s participation in the robberies. Mr. Edelbaum, 

jFranzese's lawyer, made much of Mrs. Cordero's particlpa- 

1 tion in the bank robberies.^ He said, "Mr, Cordero had 

I r 

I 

turned his wife in, his own wife. He had made a statement, 
j It is right in the record. He had made a statement that 
said despite her denials she was involved in the August 

1 

18th [sic] robbery. She was involved." (Tr. p. 3954- 

t 

I 3955). 


“ In a proceeding, Cordero v. United States . 66 C 1099, 
for the return of currency seized by the government. 
Assistant United States Attorney Gillen asserted 
"portions of the aforesaid currency are directly 
nttrlhut able to the proceeds of the bank robbery 
(AfiidaviL rcioin.d Lo uL i'r. p. .IU72)." 


I 


I 


rrf-«8- 


6. 









0 



The Government was in possession of the stolen 


j traveler's checks and offered them into evidence (Tr. p. 

731-732), Opposition to the offer was sustained and the 

# 

testimony as to where the stolen traveler's checks were 

I 

found was lost. The place where they were found is of 
' little significance. The testimony was offered by the 
Government to show the role that Franzese played In the 
conspiracy. Mrs. Cordero's version of the reason for 
abandoning the traveler's checks at a distance from the 

I 

I Kew Motor Inn has a grain of logic; however, the elaborate 

;! 

i scheme for carrying out the purpose is incredible. 

i 

t 

I DISCUSSION ^ 

I Motions for a new trial are not favored. United 

i States v, Zannino , 468 F.2d 1299 (1st Cir. 1972); United 

I States V. Catalano , 491 F.2d 268 (2d Cir. 1974); United 

ii 

I States V. Mayersohn . 452 F.2d 521 (2d Cir. 1971). They are 

i! 

I directed at the trial court's discretion. "Under its broad 
I power the court may weigh the evidence and consider the 
j| credibility of the witnesses." United States v. Zannino . 

■ m'l I il 1 )/. ,1.1. .... * ii.j. Lilt Lo a ii»... 


V 
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trial is on the moving party. United States v. Lombardozzi . | 
236 F. Supp. 957 (E.D.N.Y. 1964), affirmed 343 F.2d 127 | 

(2d Cir. 1965), cert , denied . 381 U.S. 938, 85 S. Ct. ^71 j 
(1965). Where the newly discovered evidence is merely ^ 

offered to Impeach the credibility of a witness, it will | 

ordinarily not be sufficient to warrant a new trial. United ' 
States V. Costello . 255 F.2d 876 (2d Cir. 1958), cert , denied .! 

/3 

357 U.S. 937, 78 S.Ct. 1385 (1958). See Napue v. State of I 

I 

Illinois . 360 U.S. 264, 79 b.Ct. 1173, 1177 (1959), Giglio I 

1 

v. United States . 405 U.S. 150, 154, 92 S.Ct. 763, 766 
(1972). It is noted that the testimony of Charles Zaher j 

concerning the meeting alleged to have taken place on or i 

about and between July 19*7’ 1965 and July 23, 1965, at the | 

& I 

Aqueduct Motor Inn is not under attapi^. j 

I 

In a motion for a new trial the court is required | 
to evaluate the strength of the testimony to determine | 


^ United States v. Polisi . 416 F.2d 573 (2d Cir. 1969) j 

is not to the contrary. There, the prosecutor's i 

failure to disclose evidence required a new trial. 

416 F.2d at 577. 

^Zaher's testimony concerning the meeting duplicates that 
given by Cordero which is now being attacked by Mrs. 

Cordero. Zaher placed Franzese, Matera, Crabbe, Florlo 
.>n*l Cordero nt the meeting; he stated also that Parks and 
SiiiIlIi ui-I' e itiiii lit Hi; ii.tL uL the Aip ..net bel 

went upstairs to meet with the others. (Tr, p. 1456-1461). 


] 





..scimony would properly produce a different 
result In the event of retrial. United States v. p...„ 335 

F. Supp. 1252 (S.D.N.y. 1972), afrd 461 F.2d 846 (^Clr. 
1972) and 493 F.2d 1399 (2d Clr. 1974). m making this 
determination the court reviewed Che extensive and Intensive 
cross examination by the defendants’ counsel of Government 
witnesses exploring all the motives for testifying and In¬ 
troducing Impeaching evidence in attacking their credibility 
The court is satisfied that the --- „ . 
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"...•••iinv'". wii.i.JAM ("Arr-r:, 
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\ r;.-:K>rait(Jum of dcciif^fi'^and'orucr 
oC thv> i.aiior. I’lu .'tier, linltod States District Judge, 

iiaviiig Ix'.Mi i Ijj.j I i 1.?, 17/3, denying in all respects 

l!ie mol i-on to vae.iU; llic j.ilg:nc':.t of conviction, it is 

Or.ajinilD and ADJUDGED that the 

Jcfon«!.!!it pi'hi l ioiu'i'c La‘. j noti.iug an»l the motion to vacat|^he 
juil'jn-.-nl: is dfniod. 

Doted: i'rookl/n, iI;'’’ Yo*;. • 

(larch 14, •'r/3 
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